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EXECUTIVE SUMMARY

This report is submitted to the Asian Development Bank (ADB) to help inform the review
and updating of its Safeguards Policy Statement (SPS). A key question in ensuring adequate
safeguards is the extent to which ADB relies on the domestic safeguards systems of borrower
countries. This study therefore aims to identify trends in implementation of international and
regional human rights standards by key ADB borrower countries in areas particularly relevant to
ADB-financed projects.

The areas that the report examines are 1) stakeholder engagement — that is, freedom of
expression, freedom of assembly and association, and freedom to advocate for the protection and
promotion of human rights; 2) minority rights; 3) women’s rights; and 4) labor rights. As the report
is intended to be illustrative rather than comprehensive, it looks at trends in these areas in a limited
number of countries — primarily ADB’s largest borrowers. In identifying specific countries to
analyze in each topic area, the report sought to attain a measure of regional diversity. Thus, for
stakeholder engagement, the report analyzes trends in India, Thailand, the Philippines and China;
for minority rights, the report analyzes China, India, Indonesia, and Myanmar; for women’s rights,
the report analyzes Indonesia, Sri Lanka, Pakistan, and Nepal; and for labor rights, the report
analyzes Pakistan, Bangladesh, Uzbekistan, and Viet Nam.

There are a number of instances in which countries have made progress in recent years.
Viet Nam, for instance, has undertaken recent revisions to its Labor Code that may allow workers
greater freedom to organize. It also has increased equal employment opportunity for women.
Likewise, Indonesia can cite a number of legal achievements in advancing women’s rights.

This report posits, however, that adoption of formal law by itself is not a reliable indicator
of the quality of rights enjoyed by the citizens of a country. It is also necessary in considering the
effectiveness of country safeguard systems to consider the record and trend of implementation of
the law.

Amongst the countries analyzed in this report, the protection of rights associated with
stakeholder engagement is of particular concern. Effective stakeholder engagement is vital to
ensure that potential risks of ADB funded projects are identified and avoided or mitigated. Yet,
there appears to be a broad regression in respect for such rights. This regression is independent of,
but has been exacerbated by, the Covid-19 crisis. The regression has occurred even in countries
that are otherwise functioning democracies.

Protecting the rights of minorities is a challenge facing countries around the world, and
ADB’s region is no exception. In each of the countries studied in this report, including electoral
democracies, minority rights are at best tenuous. And in Myanmar, minorities are under violent
assault.

The countries analyzed in this study have made important strides in adopting laws and
policies to protect women’s rights. But implementation lags. Violence against women, in
particular, continues to be a widespread problem.

The countries analyzed have embraced all or nearly all of the fundamental labor rights
conventions. And there has been some important progress, both in adopting and implementing
domestic law. There nevertheless continue to be persistent challenges in guaranteeing the right to
unionize, prohibiting forced and child labor, and ensuring equal employment opportunities for all.



The overall picture is one in which country safeguard systems have significant
implementation gaps. The University of Wyoming International Human Rights Clinic urges the
ADB to continue efforts to strengthen those systems while at the same time rigorously considering
actual implementation of international and regional human rights law and standards within the
context of each borrowing country as it revises, improves, and ultimately implements the SPS.

This report was written by the following students in the International Human Rights Clinic
at the University of Wyoming College of Law: Taylor Jones, Liam Pedersen, Catherine L. Reeves,
and Brooke N. White. The Clinic gratefully acknowledges comments made on an earlier draft by
Professor Vitit Muntarbhorn in his personal capacity.
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INTRODUCTION

In order to inform the Asian Development Bank’s review and updating of its Safeguards
Policy Statement (SPS), the International Human Rights Clinic at the University of Wyoming
College of Law has prepared this analysis of adherence to relevant international and regional
human rights standards in selected ADB member countries. This study, which is intended to be
illustrative, aims to provide operationally relevant insights into social trends and challenges in the
region and fill out the picture of the context in which the updated SPS will be implemented.

To keep the scope manageable, the study focuses on the following issues: which are
particularly relevant to ADB safeguards:

1) Stakeholder engagement, particularly freedom of expression, freedom of
assembly and association, and freedom to advocate for the protection and
promotion of human rights;

2) Minority rights;

3) Women’s rights and gender equality, including with respect to participation; and

4) Labor rights.

These limited issues were selected because they are particularly relevant to ADB safeguards.
Stakeholder engagement rights are important in this context because the extent to which
stakeholders affected by ADB financed activities can engage to protect and promote their interests
is vital to identifying and eliminating or mitigating risks presented by those activities. Likewise,
the extent to which minority and women’s rights are protected matters, because minority
communities and women are often disproportionately affected by the risks presented by ADB
financed activities. And labor rights are an important consideration because of the involvement of
workers in many ADB financed activities. Even with this limitation of issues, it was not feasible
with the time and resources available to survey all of ADB’s regional members. In selecting a
sample of countries to analyze, the report focused primarily on ADB’s largest borrowers while
seeking to obtain regional diversity within specific issue areas. The very largest borrowers were
analyzed in two issue areas, while others were analyzed in one issue area.

As will be evident from the analysis, these countries vary in the levels of their formal
adoption of laws and regulations to protect human rights, but a common theme is that formal
adoption and actual, effective implementation are two very different things. While many of the
countries have made progress in certain areas, each of the countries studied faces serious protection
gaps in at least some, if not most, of the areas analyzed.



STAKEHOLDER ENGAGEMENT

Stakeholder engagement involves fundamental rights that grant citizens the ability to speak
out, protest, and defend human rights. These rights includes freedom of expression, freedom of
peaceful assembly and of association (“FoAA”), and the freedom of citizens to advocate for the
protection and promotion of human rights, also known as human rights defense. These
fundamental rights are intertwined and each can only survive if the others exist.

INTERNATIONAL AND REGIONAL STANDARDS

Freedom of expression is the prohibition of governmental interference with the freedom of
speech, press, assembly, or religion.! Freedom of expression has been deemed by the United
Nations Human Rights Committee as an indispensable condition for the full development of the
person and constitutes the foundation for every free and democratic society.> Freedom of
expression forms a basis for the full enjoyment of a wide range of other human rights.? Article 19
of the Universal Declaration of Human Rights (UDHR) provides that “everyone has the right to
freedom of opinion and expression; this right includes freedom to hold opinions without
interference.” Additionally, the International Covenant on Civil and Political Rights (ICCPR)
provides that “everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, ...
through any ... media of his choice.” The Human Rights Committee has commented that the
obligation to respect freedoms of opinion and expression is binding on every State party to the
ICCPR.% The international standard of freedom of expression is essential and deeply integrated
into most other human rights, such as FoAA.

FoAA is the right to join with others in a common undertaking.” The UDHR speaks to
FoAA in Article 20, which states that “everyone has the right to freedom of peaceful assembly and
association [and] no one may be compelled to belong to an association.”® Further, Article 23
provides that “everyone has the right to form and to join trade unions for the protection of his [or
her] interests.” The ICCPR similarly provides that

The right of peaceful assembly shall be recognized. No restrictions
may be placed on the exercise of this right other than those imposed

! See Freedom of Expression, Black’s Law Dictionary (5th ed. 2016).

2 See UN Human Rights Comm., CCPR General Comment No. 34: Article 19 (Freedoms of Opinion and
Expression), § 2, Sept. 12, 2011, CCPR/C/GC/34 [hereinafter General Comment No. 34]. Available at:
https://www?2.ohchr.org/english/bodies/hrc/docs/GC34.pdf (accessed Feb. 20, 2021).

31d. at 4.

4 Universal Declaration of Human Rights, Article 19 (Dec. 10, 1948). Available at:

https://undocs.org/A/RES/217(1II) (accessed Feb. 21, 2021).

SInternational Covenant on Civil and Political Rights, Atticle 19 (Dec. 16, 1966). Available at:
https://www.ohchr.org/EN/Professionallnterest/Pages/ CCPR.aspx (accessed Feb. 20, 2021).

8See General Comment No. 34, at 7. Available at:
https://www?2.ohchr.org/english/bodies/hrc/docs/GC34.pdf (accessed Feb. 20, 2021).

7 See Freedom of Association, Black’s Law Dictionary (5th ed. 2016).

8 Universal Declaration of Human Rights, Article 20 (Dec. 10, 1948). Available at:
https://undocs.org/A/RES/217(1II) (accessed Feb. 19, 2021).

9 Id. at Article 23.




in conformity with the law and which are necessary in a democratic
society in the interests of national security or public safety, public
order, the protection of public health or morals or the protection of
the rights and freedoms of others.!°

Incorporated into both freedom of expression and FOAA is the right for citizens to act as
advocates for the protection and promotion of human rights, also known as human rights defense.
Human rights defenders advocate for stronger and more effective human rights laws and
institutions. Human rights defenders often assemble and associate to create independent, non-
governmental organizations (NGOs) that promote and defend human rights. Freedom of
expression and FOAA are essential for human rights defenders to accomplish their missions.
Without the right to expression and the right to assemble, human rights defenders cannot defend
human rights. Thus, the UDHR and the ICCPR impliedly require that States allow human rights
defenders to exist within their society.

Further, the ICCPR protects individuals from improper charges, detention, and prosecution
when lawfully exercising these fundamental rights.!! Article 9 states that “everyone has the right
to liberty and security of person. No one shall be subjected to arbitrary arrest or detention. No one
shall be deprived of his liberty.”? This section of the article specifically protects individuals’ due
process rights.!® Article 9 also provides the right to compensation for those individuals who are
subjected to wrongful arrests and detention.'* The article as a whole guarantees fair treatment
through the judicial system for those who wish to express their opinions, speak out, and participate
in human rights defense.!’

While Asia generally does not have separate regional human rights standards, the
Association of Southeast Asian Nations (ASEAN) integrated the freedom of expression language
from the UDHR into the ASEAN Human Rights Declaration regarding freedom of expression by
stating that “every person has the right to freedom of opinion and expression, including freedom
to hold opinions without interference and to seek, receive and impart information, whether orally,
in writing or through any other medium of that person's choice.”'® Similar to freedom of
expression, the ASEAN Human Rights Declaration also recognized FOAA by providing that
“every person has the right to freedom of peaceful assembly... [and] every person has the right to
form trade unions and join the trade union of his or her choice for the protection of his or her
interests.”!” The declaration provides that the primary responsibility of all ASEAN Member States
is to promote and protect all human rights and fundamental freedoms.!®

19 International Covenant on Civil and Political Rights, Article 21 (Dec. 16, 1966). Available at:
https://www.ohchr.org/EN/Professionallnterest/Pages/ CCPR.aspx (accessed Feb. 19, 2021).

1 1d. at Article 9.

2 1d. At §1.

13 See id.

4 1d. at § 5.

15 See id.

16 ASEAN Human Rights Declaration, Refworld, § 23 (Nov. 18, 2012). Available at:
https://www.refworld.org/docid/50c9fea82.html (accessed Feb. 20, 2021).

17 1d. at 99 24, 27(2). Available at: https:/www.refworld.org/docid/50c9fea82.html (accessed Feb. 20,

2021).
18 See id. at 9 7.



Although the ASEAN Declaration provides important guidelines, it only applies to
ASEAN member countries. Moreover, ASEAN members are not legally bound by the declaration,
but they have accepted its terms and have promised to implement them in their own laws.

STAKEHOLDER ENGAGEMENT IN INDIA
Domestic Laws

India has adopted or committed to a number of relevant international instruments, including
the UDHR.! India ratified the ICCPR in 1979.%° Legal restrictions on FOAA exist, including the
criminal procedure code that empowers authorities to restrict public gatherings and impose
curfews whenever “immediate prevention or speedy remedy” is required.?! Conversely, the Indian
constitution protects FOAA, freedom of expression, and human right defenders, referring to those
rights in the preamble and Article 19.22 The constitution’s preamble states that “we, the People of
India, ... secure to all its citizens: ... liberty of thought, expression, belief, faith and worship.”?*
Article 19 further provides that “all citizens shall have the right — to freedom of speech and
expression; to assemble peaceably and without arms; [and] to form associations or unions or co-
operative societies.”*

Record of Implementation

Respect for stakeholder rights appears to have diminished under the government of Prime
Minister Narendra Modi and his Bharatiya Janata Party (BJP).?> The government reportedly has
harassed and intimidated journalists, academics, and human rights defenders for addressing
politically sensitive topics, and suppressed protests, especially those criticizing the government
and newly adopted laws.?® The government has imposed internet blackouts, including the recent
blackout in Kashmir, which lasted longer than any other internet shutdown imposed by a
democracy. The revocation of Kashmir’s autonomous status rendered the region completely under
the control of the Indian central government with citizens’ civil liberties stripped to prevent
protest.?’

19 Status of Ratification Interactive Board, UN Human Rights Office of the High Commissioner
[hereinafter OHCHR]. Available at: https://indicators.ohchr.org/ (accessed Feb. 22, 2021).

0 7d.

2! India, Freedom of the World 2021, Freedom House (March 2021). Available at:
https://freedomhouse.org/country/india/freedom-world/2021 (accessed March 28, 2021).

2 India's Constitution of 1949 with Amendments through 2016, Preamble, Article 19, cl. 1(a-c), Available
at: (accessed Feb. 25, 2021). https://constituteproject.org/constitution/India_2016.pdf?lang=en (accessed Feb. 25,
2021).

23 Id. at Preamble.

24 Id. at Article 19.

% Indian Kashmir, Freedom in the World 2020, Freedom House (March 2020). Available at:
https://freedomhouse.org/country/indian-kashmir/freedom-world/2020 (accessed Feb. 27, 2021); See also, India
2020, Amnesty International (2021). Available at: https://www.amnesty.org/en/countries/asia-and-the-
pacific/india/report-india/ (accessed April 20, 2021).

26 Indian Kashmir, Freedom in the World 2020, Freedom House (March 2020). Available at:
https://freedomhouse.org/country/indian-kashmir/freedom-world/2020 (accessed Feb. 27, 2021).

27 Id.




COVID-19 Impact

In 2020, dozens of journalists allegedly were arrested for reporting criticisms of the
government’s handling of the COVID-19 virus.?® Additionally, reports suggest that the Modi
government has targeted the Muslim population as a cause for the pandemic.?® The Prime Minister
has been accused of encouraging media outlets to promote anti-Muslim views, as well as blaming
the country’s Muslim population for the spread of COVID-19.3°

In early April 2021, India experienced a second wave of COVID-19 infections after
officials loosened lockdown restrictions in response to a decrease in cases.®! The public began to
express their concerns and criticisms on social media as the government avoided reapplying
restrictions and instead returned to holding large election rallies.*? In response to the criticisms,
the Modi government ordered Facebook, Instagram, and Twitter to take down dozens of social
media posts that directly criticized the government’s lack of action in response to the second wave
of the virus.*® In addition to criticism, the posts called for Modi’s resignation.’* The government
claimed that the posts “could incite panic ... and could hinder its response to the pandemic.”* The
citizens of India are not only experiencing another devastating impact from the virus, but now have
restricted freedom of expression regarding how their government could handle the situation better.

Rise in Sedition Cases

Section 124-A of the Indian Penal Code defines “sedition” as “whoever, by words, either
spoken or written, ... by signs, or by visible representation, or otherwise, brings or attempts to
bring ... hatred or contempt, or excites or attempts to excite disaffection towards, the Government
established by law in India.”® India has had a 28% increase in the number of sedition cases filed
by the government each year between 2014 and 2020, compared to the previous government from
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2010 and 2014.%7 The data found 519 sedition cases filed under Modi over six years, compared to
279 cases filed during the previous administration.’® A former justice of India’s Supreme Court,
Madan Lokur, concluded that “it is now clear [from this data] that the law is not being misused
[by the Modi administration], but is being abused.”*

The data further showed that these sedition cases stemmed from citizens doing such things
as holding posters, posting on social media, and chanting slogans.*’ In August 2020, the Supreme
Court convicted Prashant Bhushan, a prominent lawyer, for criminal contempt of court.*! The
conviction stemmed from Bhushan’s two social media posts criticizing the government.*?
Spectators such as former judges, retired bureaucrats, and lawyers called it a “‘disproportionate
response’ that would have a ‘chilling effect’ on the people expressing critical view of the
judiciary.”

A surge in sedition cases has also been linked to major protests criticizing the government,
such as protests against the Citizenship Amendment Act (CAA).* In December 2019, Parliament
adopted the CAA, which grants special access to Indian citizenship to non-Muslim immigrants
and refugees from neighboring Muslim-majority states, access not accorded similarly to situated
Muslims.*  Simultaneously, the government moved forward with plans for the creation of a
national register of citizens.*® Many of the country’s citizens believe the register’s purpose is to
disenfranchise Muslim voters by effectively classifying them as illegal immigrants.*’ The
government responded to CAA protests with assembly bans, internet blackouts, and even live
ammunition.*® There are reports that citizens, including academics, students, and journalists, were
detained and denied access to legal representation.** By February 2020, more than fifty people
reportedly had been killed in violence related to CAA protests.>°
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Revocation of Kashmir’s Autonomous Status

Before 2019, the state of Kashmir and Jammu had a bicameral legislature made up of a
lower chamber, the Legislative Assembly, and an upper chamber, the Legislative Council.’! The
Legislative Assembly was composed of eighty-seven elected officials and the Legislative Council
was composed of twenty-eight indirectly elected members and eight members nominated by the
governor.>? In 2018, the governor dissolved both chambers in an alleged attempt to stop local
parties from forming a new Muslim-majority governing body.>* The central government then
extended direct rule over the state and postponed state elections until summer 2019.°* To further
stop the elections, the government enacted the Reorganization Act in August 2019.5

The Reorganization Act revoked Kashmir’s autonomous status.>® The state of Kashmir and
Jammu became two federally governed territories.’” The national government imposed restrictions
specifically on Muslim-majority areas in Kashmir.®® The revocation of autonomy deprived
Kashmir’s citizens of their political rights and civil liberties, and reports suggest that Muslims
were discriminatorily restricted and subjected to penalties.>”

Internet access and the freedom to protest were restricted following the action.®® Internet
blackouts were in effect for over seven months throughout Kashmir.®! Additionally, the COVID-
19 pandemic amplified the need for internet access.®> News and health information regarding the
virus were limited without internet.® Further, people were subjected to isolation.%* Accounts
suggest that the internet blackout made staying connected with friends and family during the
pandemic lockdown more difficult.%®

Before the pandemic, curfews were imposed throughout the region for fifty-three
consecutive days.®® Many arrests following the revocation of autonomy appeared to target human
rights defenders, including human rights lawyers and especially NGOs.5’
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Freedom of Association for Human Rights Defenders

Since 2015, the government has cancelled foreign contribution licenses for more than
20,000 NGOs under the Foreign Contributions Regulation Act, leaving the independent
organizations ineligible to receive foreign funding.®® The government also amended the Act by
adding a vaguely worded provision that gave the government the power to cancel the licenses if
they deemed it necessary for the public interest.”” The amendments provided additional
governmental oversight, additional operational requirements, and specific certification processes
that directly affected NGOs.”®

NGOs allegedly were harassed and raided, including reputable international organizations
such as Amnesty International and Greenpeace.”! Amnesty was forced to suspend its operational
license in India after the government froze the organization’s bank accounts.”” The government
defended the action by accusing Amnesty of violating laws related to the Act.”> Amnesty
responded that the government’s action to freeze their bank accounts was a reprisal against the
organization’s human defense work.”* The government itself reportedly has continued to accept
foreign contributions even as the ability of NGOs to do so has been limited.”

STAKEHOLDER ENGAGEMENT IN THAILAND
Domestic Laws

Thailand has adopted or committed to a number of relevant international instruments,
including the UDHR, and ratified the ICCPR in 1996.7® Thailand’s constitution expressly includes
the rights of freedom of expression, providing that “a person shall enjoy the liberty to express
opinions, make speeches, write, print, publicize and express by other means. The restriction of
such liberty shall not be imposed.””’
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The constitution further provides freedom of expression specifically to academia and
media, prohibiting censorship and granting protection.”® Section 36 of the Constitution provides
that “a person shall enjoy the liberty of communication by any means. Censorship, detention or
disclosure of information communicated between persons, including any commission of an act
carried out to know or obtain information communicated between persons, shall not be
permitted.”””

Additionally, the constitution provides for FOAA and human rights defense in Section 42
and Section 44.3° Section 42 states that “a person shall enjoy the liberty to unite and form an
association, co-operative, union, organization, community, or any other group.”®! FoAA is
expressly promoted through Section 44, which provides that “a person shall enjoy the liberty to
assemble peacefully and without arms.”? Thailand’s constitution unambiguously protects the
rights of freedom of expression, FOAA, and human rights defense; however, the current
government has imposed laws and provisions restricting those rights, including the Cybersecurity
Law and Data Protection Act.®* Enacted in 2019, the Cybersecurity Law and Data Protection Act
allows the government to increase online surveillance and censorship without safeguards.®*

Record of Implementation

Following five years of military government, Thailand transitioned to a quasi-civilian
government in 2019.% In 2020, frustrations over the role of the monarchy, severe censorship of
media, reprisal against human rights defense, and retaliation against regime criticism provoked the
country’s largest antigovernment protests in a decade.®® The government allegedly responded to
the protests with arbitrary arrests, intimidation, lese-majeste charges, and harassment of activists.®’
The result is constraints on freedom of expression, no guarantee of due process, and governmental
impunity.®8

Human Rights Defenders Facing Severe Harassment

The Thai government has been accused of threatening, arresting, and even murdering
human rights defenders.®® In 2020, reports revealed evidence regarding allegations against the
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military and the Thai government for online targeting of human rights defenders, political activists,
opposition politicians, and public figures.”® This evidence included official documents issued by
the Internal Security Operations Command (ISOC) under the Prime Minister, including an official
military memorandum issued by the Second Army Area.’!

In 2017, a seventeen-year-old activist, Chaiyaphum Pasae, was shot dead by the army’s
fifth Cavalry Regiment Task Force and the Pha Muang Task Force after he was arrested for alleged
drug possession.”? Investigations into the killing seemed to lack effort by the police.”® Footage
from the security cameras at the checkpoint where Chaiyaphum was shot went missing without
explanation.®*

The International Service for Human Rights (“ISHR”) also reported several incidents in
which human rights defender Maitree Chamroensuksakul was harassed and threatened by the Thai
government for seeking justice for the death of Chaiyaphum Pasae.”® Maitree’s home was raided
by the government while he was attending a meeting with the UN Special Rapporteur on the
situation of human rights defenders.”® The ISHR also reported that Maitree received death threats
and other forms of intimidation by the military at a checkpoint in March 2017.%7

Pro-Democracy Protests

Thai authorities have brought criminal charges against academics, factory workers,
opposition politicians, and activists under laws governing computer crimes, public assembly, and
sedition.”® The charges stemmed from participating in activities such as marching in peaceful
demonstrations, discussing political reforms, and criticizing the monarchy on social media.”® At
least twenty-one people were prosecuted for displaying flags and wearing apparel that promoted
the opposition Future Forward Party.!%
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The Future Forward Party advocates civilian democratic rule, but the party was dissolved
in February 2020 by the Constitutional Court.!°! Allegations against the party included the
acceptance of illegal loans by the party from its leader, Thanathorn Juangroongruangkit.!> The
Election Commission of Thailand criminally charged Thanathorn with violating the prohibition of
political donations exceeding ten million baht per person per year and was facing up to five years
in prison.'® Additionally, the Court ordered confiscation of one hundred eighty-one million baht
from the party, which was the amount that allegedly exceeded the legal amount.!* As of April
2021, the office of the Attorney General announced that Thanathorn’s criminal charges will be
dropped, but the efforts to dissolve the party had already led to protests.!%

Protests promoting the Future Forward Party and calling for an end to harassment and
intimidation of those who exercised their freedom of expression became widespread.!*® Thousands
of participants joined demonstrations, including students, lesbian, gay, bisexual, and transgender
(LGBT) groups, labor groups, and religious minorities.'”” The government adopted the Emergency
Decree on Public Administration in Emergency Situation (EDPAES) in March, ostensibly to
combat the spread of COVID. The decree also had the effect of barring protests, because it imposed
curfews and other restrictions.!®® EDPAES appeared to help control the spread of the virus,
prompting the government to extend it.!%” The extension effectively curtailed the exercise of the
rights to freedom of expression and FoAA.!!?

Rise in Lese-Majeste Charges

In February 2021, the UN Special Rapporteur for freedom of expression joined other UN
experts in calling attention to Thailand’s increased use of lese-majeste laws, the offense of
violating the dignity of the monarch.!'! Anchan Preelert, a sixty-year-old Thai woman, was
sentenced to over forty-three years in prison for posting audio clips on her social media criticizing
the royal family.!!? Preelert’s sentence is said to be the country’s harshest sentence under the lese-
majeste provisions.'!? Preelert was initially tried in military court, where she was sentenced to
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eighty-seven years.!!'* When she confessed to the alleged violations, her sentence was cut in half
and transferred to a civilian court in 2019. Currently, the decision is being appealed.''> The UN
experts reiterated their often stated view that lese-majeste laws are inconsistent with democracy
and that the Thai authorities’ use of the laws has diminished Thai citizens’ ability to exercise the
right to free expression.!'!¢

As the COVID-19 virus forced activists to move to online platforms to advocate, the Thai
government began to enforce lese-majeste provisions more stringently.!!” Even minors have
reportedly been charged with these severe crimes for exercising their freedom of expression.!!8
The UN experts responded that “the fact that some forms of expression may be considered
offensive or shocking to a public figure is not sufficient to justify the imposition of such severe
penalties.”!!® They called for the Thai government to revise and repeal the lese-majeste laws and
to drop all charges against those who are facing criminal prosecution and who have been
imprisoned for violating the provisions.!°

Criminal Defamation Laws

Although international human rights law allows the right to freedom of expression to be
restricted to protect the rights and reputations of others, Thailand has made defamation a criminal
offense.!?! The Thai Criminal Code establishes defamation as punishable by up to one year
imprisonment.!?? Defamation in written publications, broadcast communications, and other forms
of media carries a penalty of up to two years imprisonment.'?* Individuals who feel that they have
been defamed may either file a report with police or file a report directly with the court, giving
private parties immense power to initiate criminal proceedings against others.'?* Companies and
government officials have increasingly initiated criminal defamation cases against activists who
have raised concerns about labor rights violations, corruption, and public interest matters.!?> The
majority of the accused include activists, journalists, human rights defenders, whistleblowers,
academics, and opposition politicians. !

Thai criminal defamation laws are inconsistent with international human rights standards
relating to freedom of expression.!?” The UN Human Rights Committee has urged states with
criminal defamation laws to consider reform and decriminalization and commented that prison
sentences are never an appropriate punishment for defamation.!?® Thai law does not appear to
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provide for sufficient defenses against defamation claims or prevent abuse of defamation laws by
corporations and governmental officials.!?

STAKEHOLDER ENGAGEMENT IN THE PHILIPPINES
Domestic Laws

The Philippines has adopted or committed to a number of relevant international
instruments, including the UDHR, and ratified the ICCPR in 1979.!3° The Philippines’ constitution
protects freedom of assembly, freedom of expression, and freedom of the press specifically from
government interference in Section 4 by stating that “no law shall be passed abridging the freedom
of speech, of expression, or of the press, or the right of the people peaceably to assemble and
petition the government for redress of grievances.”!3!

Additionally, Sections 7 and 8 of the constitution provide for the right to information and
freedom of association, respectively. Section 7 states that “the right of the people to information
on matters of public concern shall be recognized. Access to official records ... pertaining to official
acts, transactions, or decisions, as well as to government research data used as basis for policy
development, shall be afforded the citizen.”!32 Further, Section 8 provides, “the right of the people,
including those employed in the public and private sectors, to form unions, associations, or
societies for purposes not contrary to law shall not be abridged.”!*3

Record of Implementation

In 2016, President Duterte implemented a war on drugs that has subsequently led to
thousands of extrajudicial killings.!** When COVID-19 struck in 2020, President Duterte imposed
restrictions and used the military and police to enforce lockdowns.!*> Although the lockdowns
were initially implemented to control the spread of the virus, the government reportedly also
increased the war on drugs by arresting thousands for violating the lockdown enforcement.!3®
Killings increased by a reported fifty percent during the initial months of the lockdown and
allegedly included targeting of journalists who criticized Duterte’s actions regarding the virus.!3’
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Governmental Killings of Activists and Journalists

The Committee to Protect Journalists (“CPJ”) has reported a total of eighty-six journalists
killings in the Philippines over a thirty year span.!*® From 2016 to 2019, a coalition of media
groups reported one hundred twenty-eight attacks and threats by the government against the
press.'*” These included death threats, bomb threats, professional smearing and slander, and even
death.!*" These attacks also included “red tagging” — when the government harasses individuals
by alleging that they have connections with terrorists or that they are terrorists themselves.'#!
According to the CPJ, six journalists have been killed in the Philippines in the last three years in
connection with their media work.'4?

These attacks appear to focus on media outlets critical of the Duterte government.'3 In
2018, President Duterte revoked the registration of the online news site Rappler, which criticized
the administration’s war on drugs.!** Duterte accused Rappler of being a “fake news outlet,”
banned it from the presidential palace and all presidential events, and prohibited governmental
officials from being interviewed by Rappler reporters.'#> In February 2019, Maria Ressa, editor in
chief of Rappler, was arrested twice and posted bail for eleven different charges, including tax
evasion, libel, cyber libel, and violations of the Securities and Exchange Commission
regulations.!#® In June 2020, Ressa was found guilty of cyber libel and sentenced to up to six years
in prison.!4’

Additionally, human rights defenders allegedly are vilified and accused of being terrorists
by President Duterte.!*® In April 2019, Karapatan, a prominent human rights organization in the
Philippines, filed letters of allegation to the UN Special Rapporteurs regarding cases of threats,
harassment, intimidation, and red-tagging of organizations.!*’ Karapatan stated that violations
against FOAA and human rights defenders have surged under Duterte, including reprisals against
those who engage with UN human rights mechanisms.!>® Karapatan views such action by Duterte
as a means of dissuading international actors from providing resources to human rights work,

138 Journalists attacked in Philippines since 1992, Committee to Protect Journalists (2021). Available at:
https://cpj.org/asia/philippines/ (accessed April 23, 2021).; See also, Philippines, Freedom in the World 2020,
Freedom House (March 2020). Available at: https://freedomhouse.org/country/philippines/freedom-world/2020
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research, and humanitarian support.'>! Additionally, Karapatan views this harassment as reprisal
for human rights work and specifically for Karapatan’s advocacy regarding the human rights
situation. !>

In June 2020, the UN Office of the High Commissioner for Human Rights (OHCHR)
reported that as a consequence of Duterte’s drug war initiative, severe human rights violations
have surged in the Philippines.'>3 The report stated that since 2016, official figures indicate that
“8,603 people have been killed [as of June 29, 2020], with other estimates of up to triple that
number.”!>* OHCHR detailed ongoing threats to freedom of expression, with legal charges and
prosecutions being brought against journalists and politicians critical of the Duterte administration,
as well as actions to shut down media outlets.!>*> Additionally, OHCHR’s documentation revealed
“killings of 208 human rights defenders, journalists and trade unionists, including 20 women,
between January 2015 and December 2019.”156

Anti-Terrorism Law

In July 2020, President Duterte signed a new Anti-Terrorism Law, which contains vague
provisions that grant the government the authority to quell critics and protestors.!>” Critics say the
new provisions have broad definitions of terrorism and eliminate legal protections for those who
are determined to be terrorists.!*® Implemented with the new law was the creation of the Anti-
Terrorism Council, which is appointed by Duterte and has the authority to label an individual or
group as terrorists.!>® The accused are then subject to arrest without a warrant.!*° This law could
allow the government to arrest individuals who protest Duterte’s actions.!®! Additionally, the law
provides for lengthy prison sentences.!®?
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STAKEHOLDER ENGAGEMENT IN THE PEOPLE’S REPUBLIC OF CHINA
Domestic Laws

China was a member of the UN when the UDHR was adopted, but it has not ratified the
ICCPR.!6 China’s constitution ostensibly provides for human rights protections. Article 33 of the
constitution states that “the State respects and preserves human rights.”!%* Additionally, Article 35
protects citizen’s freedom of expression and FOAA, stating that “citizens of the People’s Republic
of China enjoy freedom of speech, of the press, of assembly, of association, of procession and of
demonstration.”!%> The constitution goes further by expressly providing that

Citizens of the People’s Republic of China have the right to criticize
and make suggestions to any state organ or functionary. Citizens
have the right to make to relevant state organs complaints and
charges against, or exposures of, violation of the law or dereliction
of duty by any state organ or functionary; but fabrication or
distortion of fact with the intention of libel or frame-up is
prohibited.'®¢

Article 41 continues by stating that complaints made by citizens must be dealt with in a
responsible manner by the government, and that no one, including the government, may suppress
complaints or retaliate against the citizens making them.!®” These constitutional rights are qualified
by Article 1 of the constitution, which provides that China “is a socialist state under the people’s
democratic dictatorship led by the working class. . . . Sabotage of the socialist system by any
organization or individual is prohibited.” In practice, citizens confront ongoing restrictions on civic
freedoms, extreme censorship, disappearances, and other government efforts to silence critics.'®®

Record of Implementation

China has a restrictive media environment, which has become moreso since the outbreak
of COVID-19.1% During the pandemic the Chinese government reportedly accelerated existing
programs that track, surveille, and control the behavior of citizens through advanced technology.!”
The government controls most news reporting outlets throughout the country by direct ownership,
accreditation of journalists, penalties for public criticism, and daily directives to media outlets and
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websites with coverage of breaking news stories.!”! State management of the telecommunications
infrastructure enables the government to block websites, remove smartphone applications from the
domestic market, and delete microblog posts, instant messages, and user accounts that address
banned political, social, economic, and religious topics.!” Reports indicate that thousands of
websites have been blocked by the government for many years, including well-established news
sites and social media platforms like The New York Times, YouTube, Twitter, and Facebook.!”?

Additionally, the government allegedly has increased the monitoring of private
communication.!” The government is said to monitor discussions on “WeChat,” a popular social
media application in China, to ensure conformance with government content restrictions and
surveillance requests.!” Surveillance cameras cover a majority of urban areas and public
transportation and are augmented with facial recognition software.!’® Private technology and
internet companies have provided the government mechanisms to master the use of facial
recognition, real-name registration systems, and big data to keep the citizens of China under
surveillance.!”’

As of December 2019, telecommunications companies were required to obtain facial scans
of new internet or mobile phone users as part of the real-name registration process integrated
within the 2017 Cybersecurity Law.!”® Further, court verdicts have cited private social media
communications, public surveillance videos, and personal meetings as evidence in cases where
citizens were punished for expressing their views on political or religious topics.!”

The government has constrained the ability of civil society organizations and NGOs to
engage in human rights work. Legislation governing philanthropy passed in 2016 significantly
reduced NGOs’ access to foreign funding and increased governmental supervision and funding
approval.!8® Additionally, a foreign NGO law took effect in 2017, which restricts the operations
of foreign NGOs in China and requires them to find a Chinese sponsor entity and to register with
the Ministry of Public Security.!®! The law also grants police the authority to search NGOs’
premises, seize property, detain personnel, and initiate criminal procedures without a warrant.'%?
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Imprisonment and Forced Disappearances of Human Rights Defenders

Many activists and human rights defenders in China are prosecuted under vague charges,
2183

99 ¢Cy

such as “subverting state power,” “inciting subversion of state power,” and “provoking trouble.
Many who were prosecuted were held in what was known as “residential surveillance in designated
locations.”!®* This form of detention allows the police to detain individuals suspected of state
security crimes for up to six months in unknown locations outside of the formal detention
system.!®> Suspects have been denied contact with their families and access to legal counsel. '8¢

Gao Zhisheng, a prominent human rights lawyer, has been disappeared by the Chinese
government (as of September 2020).!37 Zhisheng was released from prison in 2014 and was under
house arrest for three years.!®® Zhisheng escaped in August 2017 for three weeks before being
detained again by police without formal charges.!®® Since 2017, the CCP has not provided
Zhisheng’s family with information regarding his whereabouts.!*® Zhisheng’s daughter, Geng Ge,
was invited to speak at the UN Security Council’s 45th session in 2020 to address her father’s
disappearance.!®! She expressed concern for her father’s whereabouts and hoped that was still
alive.!??

In February 2019, Yu Wensheng, a Beijing human rights lawyer, was indicted on charges
of “inciting subversion of state power” and “obstructing the duties of public officers” after he
released an open letter calling for five reforms to China’s constitution.!® In June 2020, Wensheng
was sentenced to four years imprisonment and deprived of political rights for an additional three
years.!” Since his imprisonment, Wensheng has been deprived of communication with his
family.!>> Wensheng’s wife, Xu Yan, reportedly has tried to send him written letters, but the letters
were returned.!%¢

Family members of human rights defenders reportedly are threatened, harassed, and
surveilled by the Chinese government.!”” Li Wenzu, wife of imprisoned human rights lawyer
Wang Quanzhang, reported that police had pressured landlords within the community to deny her
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a home to rent, creating difficulties for her.!”® Police pressured school administrators to deny
Wenzu'’s six-year-old son, Quanquan, admission to the public school systems.!*’

Additionally, there were reported acts of intimidation and reprisals against human rights
defenders during a 2016 visit of the Special Rapporteur on extreme poverty.2? Jiang Tianyong, a
prominent legal rights activist, was supposed to meet with the Special Rapporteur, but disappeared
on November 21, 2016.2°! His Tianyong’s disappearance appeared to be a consequence of his
human rights work and efforts to cooperate with UN human rights mechanisms.?? Tianyong’s
disappearance was linked to an informal arrest by the government when he was officially released
from prison on February 28, 2019.2°% After his release, Tianyong was returned to his parent’s home
where he has remained under house arrest.?’* Tianyong reportedly has since been surveilled,
blocked from receiving independent medical treatment, and prohibited from joining his wife and
daughter in the United States.?%

Hong Kong

Hong Kong, a special administrative region of China, has traditionally enjoyed substantial
civil liberties under the local constitution, the Basic Law; however, the chief executive and
Legislative Council are chosen through indirect electoral systems that favor Beijing’s interests.?%
With growing intervention by the Chinese government, Hong Kong’s citizens are experiencing
restricted civil liberties.?"”

In 2019, prodemocracy protests broke out, calling for the resignation of Chief Executive
Carrie Lam and for direct elections for her post and all seats in Legislative Council.?®® In April
2020, police arrested fifteen current and former legislators who were leading figures in the
prodemocracy movement.?”® They were charged with participation in unlawful assemblies in
connection with the 2019 protests.?!? In June 2020, the Standing Committee of China’s National
People’s Congress (“NPC”) passed a new National Security Law (“NSL”) for Hong Kong, with
immediate effect and apparently little or no public consultation.?!! The NSL created broadly
worded criminal offenses, such as separatism, subversion of state power, terrorism, and collusion

198 14

199 14

200 Submission to the UN Secretary-General on Recent Developments, Cases and Recommendations,
Ending Intimidation and Reprisals Against Those Who Cooperate with the UN in the Field of Human Rights,
International Service for Human Rights (May 2020). Available at:
https://www.ishr.ch/sites/default/files/documents/ishr_submission_to_sg_reprisals_report 2020_final rev.pdf
(accessed Feb. 21, 2021).

201 g

202 g

203 g

204 g

205 14

206 Hong Kong, Freedom in the World 2021, Freedom House (March 2021). Available at:
https://freedomhouse.org/country/hong-kong/freedom-world/2021 (accessed March 15, 2021).

207

o g

209 1d.

2014,

2.

19



with foreign states.?!? With the implementation of this law, the government appears to have the
authority to detain and charge individuals for exercising their fundamental rights to freedom of
expression and FOAA 213

During the 2019 protests, journalists were allegedly assaulted, detained, tear gassed, and
threatened with live ammunition.?!* Reports from August 2020 show journalists and media
workers were arrested for suspicion of “colluding with foreign forces.”?!> Additionally, the NSL
was invoked to arrest individuals for carrying stickers inscribed with the slogan “liberate Hong
Kong” while participating in peaceful public assemblies.?!6

Continued Uyghur Repression Leading to Forced Family Separations

For decades, many Uyghurs and other Turkic Muslims have experienced ethnic and
religious discrimination in China’s Xinjiang Uyghur Autonomous Region (Xinjiang).?!” Since
2014, the region has experienced an expanded police presence and intense surveillance as part of
a “People’s War on Terror.”?!® This appears to be the government’s effort to counter national
security threats or “religious extremists,” which the Uyghurs have been determined to be.?!”
Surveillance and social control measures reportedly mounted and an estimated one million or more
people allegedly have been detained in “transformation-through-education” or “vocation training”
centers in Xinjiang.??® In these centers, Uyghurs are reportedly subjected to various forms of
torture, political indoctrination and forced cultural assimilation.??!

This mass detention campaign combined with other restrictions appears to have prevented
Uyghur parents from returning to China to take care of their children after living abroad for
educational or professional purposes.??? Uyghur parents studying or working abroad felt free to
leave their children in the care of family members in their hometowns of Xinjiang while away.???
Relatives who had been looking after the children have been taken into internment camps or jailed
and parents’ temporary stops overseas are turning into exile.??*
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MINORITY RIGHTS
INTERNATIONAL AND REGIONAL STANDARDS

Members of minority groups, individually and collectively, are protected through several
minority rights and human rights instruments.??> The nations studied in this report are members of
the UN and therefore bound by the UN Charter.?2 In 1992, UN member states adopted the United
Nations Declaration on the Rights of Persons Belonging to National or Ethnic, Religions and
Linguistic Minorities, which ensures the rights of minority individuals and guides States on
diversity management and minimizing discrimination against minority groups.??’” Although this
Declaration is not legally binding, it expresses the shared aspirations of UN members, including
ADB borrower countries.

Article 1 of the Minorities Declaration describes minorities by referring to national origin,
ethnicity, cultural, religious and linguistic identity.??® This article also provides that minorities
should be protected by States.?” International law, however, lacks a generally agreed upon
definitions of minorities, because the term is subjective and what constitutes a minority varies by
state and region.?*° The most significant characteristic which applies to all minority groups is the
fact that they are in a non-dominant position.?3! Generally, they are also a numerical minority.?*2

The UN’s Universal Declaration of Human Rights (UDHR), the International Covenant on
Economic, Social, and Cultural Rights (ICESCR), the International Covenant on Civil and Political
Rights (ICCPR) together create the “International Bill of Human Rights.”?*? Each of these
international legal instruments was implemented to “promote and encourage respect for human
rights and fundamental freedoms for all.”?** Article 2.2 of the ICESCR guarantees all enunciated
rights are universally applicable, regardless of race, sex, language, religion, national origin, or birth
status.?*> As such, the ICESCR provides that minority communities are protected under the
covenant. The ICCPR explicitly addresses minority rights in Article 27, which states that “[i]n
those States in which ethnic, religious or linguistic minorities exist, persons belonging to such
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minorities shall not be denied the right, in community with the other members of their group, to
enjoy their own culture, to profess and practice their own religion, or to use their own language.”?3¢
Article 27 is collectively and individually actionable, per the Human Rights Committee.?*” For
many minority communities, the use of language, practice of religion, and enjoyment of their
culture is their “raison d’etre.”?*8

The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) has been
endorsed by the nations examined in this report.?*®> The UNDRIP provides a framework of
minimum standards regarding the treatment of indigenous peoples worldwide and expounds on
existing human rights legislation, specifically as it relates to indigenous communities.>*® A
cornerstone of UNDRIP is that indigenous people cannot be removed from their land without their
“free, prior and consent” and “just and fair compensation.”?4!

The Convention on the Elimination of All Forms of Racial Discrimination (CERD) is also
relevant to minority rights. It seeks to eliminate discrimination based on “race, color, descent, or
national or ethnic origin.”?** Strictly speaking, CERD provides protection without regard to
whether members of a protected group are in the minority in a country, but very often minority
identity is tied to one of the protected categories.

Myanmar and Indonesia, both discussed in this report, are members of the Association of
Southeast Asian Nations (ASEAN).>** ASEAN is a sub-regional group with the purpose of
“accelerating economic growth, social progress, and cultural development in the region” and to
encourage peace and stability for members through the observation and preservation of justice, the
rule of law, and the principles of the United Nations Charter.?** The organization’s founding
document, the Bangkok Declaration of 1993, specifically acknowledges the “importance of
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guaranteeing the human rights and fundamental freedoms of vulnerable groups,” which includes
minorities of all types and indigenous peoples.>*®

However, in ASEAN documents, there is an emphasis on “unity,” “common values,” and
“non-interference.”?*® These principles can be in tension with protecting minority and indigenous
rights.?*” The emphasis on non-interference can be a problem because “[t]he states themselves
pose the greatest danger to minorities and indigenous peoples, [and] their protection... cannot be
entrusted to states exclusively, but requires some form of external supervision.”#

Asian countries vary in their implementation of critical international instruments, but their
lack of adherence to these instruments regarding minority and indigenous rights is consistent. In
some countries in the region, there is a pattern of significant human rights abuses directed at
minority and indigenous groups, which experience physical, political, social, cultural, and
economic marginalization at the hands of state and non-state actors.>** The mistreatment of
minorities is often subtle and shielded by explicit claims in domestic and international law that
guarantee minority rights — but that are not implemented in practice. There are clear examples of
blatant discrimination against minority groups.>® Even when governments are not directly
responsible for the mistreatment of minority groups, they are often complicit due to inaction.?>!

Minorities in the region generally lack access to education, opportunity, and upward
movement. This lack of access keeps them in poverty and their place in each society has often left
them with little redress. Domestic courts sometimes perpetuate the marginalization of minorities
by making decisions that on their face do not appear to be discriminatory, but in practice are.
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MINORITY RIGHTS IN THE PEOPLE’S REPUBLIC OF CHINA
Domestic Laws

The People’s Republic of China’s (China) justice system has been accused of being
plagued by unfair trials,>>? torture,®® and detention of religious minorities and political
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dissidents.?** China is a party to ICESCR and CERD; it has signed but not ratified the ICCPR.??
Like other UN members, it is committed to the principles of the UDHR, UNDRIP, and other UN
declarations.

As noted in the section on stakeholder engagement, the Chinese Constitution classifies the
country as a “socialist state under the people’s democratic dictatorship led by the working class
and based on the alliance of workers and peasants.”>® China’s 1982 constitution does recognize
certain fundamental rights for Chinese citizens. Some of these fundamental rights include personal
freedom,?” equality before the law,?>® freedom of religion,?> freedom of speech, of the press, of
assembly, of association, and of demonstration,?®® and the right to vote.?®!

The constitution explicitly addresses minorities. Article 4 classifies all nationalities as
equal, prohibits discrimination on the basis of nationality and establishes state protection of the
rights and interests of minorities.?6? It further establishes regional autonomy for minority
communities and guarantees the freedom to use and develop their customs and language.?

Although the constitution itself does not define “minority,” the Chinese government
officially defines a minority as “a historically constituted, stable community of people who, in
general, share common characteristics of historical origins, mode of production, language, culture,
customs, and a sense of solidarity; for some minorities, religion also plays an important role in
their formation and development process.”?%* This definition does not consider self-identification.
As a result, the groups officially recognized as minorities are not necessarily representative of the
ethnic diversity within country.

The ethnic majority of China is classified as Han.?®> This large group breaks down further
into smaller ethnic groups, including many minority groups, but the smaller groups are not
recognized as separate ethnic groups under the government’s categorization.?® The Han people
are united by a common history, culture, and written language rooted in China’s Han dynasty and
thus are classified as indigenous people.?%” This concept of Han was created by the modern Chinese
state to unify the country and to create a sense of nationhood, but the Han people vary greatly. For
example, people categorized as Han speak eight different languages.?®8
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Outside of the Han, there are 55 national minority groups recognized by the government,
which include minority groups made up largely of China’s indigenous peoples.?*® The national
minorities are generally concentrated along China’s borders but are present throughout the
country.?’% In order to be officially recognized by the government, the minority groups must apply
for recognition.?’! The majority of groups who have undergone this process were denied
recognition.?’? Article 4 of the Chinese constitution says that the State protects the lawful rights
and interests of the minority nationalities,?’? but it provides no administrative codes or rules for
implementation.

Chinese authorities have enacted various pieces legislation directed at controlling and
regulating the population in the Xinjiang Uygur Autonomous Region (XUAR), which is home to
a number of minority groups, notable the Uygurs. In 2015, they passed XUAR Religious Affairs
Regulations (RXR). On their face, these regulations guarantee qualified freedom of religion in the
country. The ostensible intent of the regulations is to further patriotism, progress, and national and
religious unity and harmony.?’* The regulations do this by prohibiting the use of religion to “split
the country, spread religious extremism, incite national hatred, undermine national unity, disrupt
social order, and impair the physical and mental health of citizens’ and to ‘hinder administrative,
judicial, educational, cultural, marital, family planning, inheritance and other systems ... [and]
endanger national security and interests, and public social interests.”?”*> The implementation of the
RXR led the federal government to monitor all religious activity in the region.?”®

In 2016, the Chinese government also implemented a counterterrorism law in Xinjiang.
This law gives police significant latitude in dealing with individuals they suspect of terrorism.
Police are given the authority to order and oversee restrictive measures imposed on suspects of
crimes falling under this act. Restrictions include confiscation of legal identification, such as
passport and ID, and restrictions on movement and use of public transportation. 27’

Lastly, in 2017, the government passed the Regulations on De-extremification.?’® These
laws allowed the central government to use surveillance and detention to pursue “reeducation,”
“combatting terrorism or extremism,” and “de-extremification™?”
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Record of Implementation
Tibet

Protests in Tibet in the 1980s were suppressed by the national government, which adopted
a program to promote Han immigration to Tibet allegedly in order to change the ethnic make-
up.?8® Today, Chinese authorities in Tibet reportedly restrict speech, movement,and assembly and
conduct substantial surveillance.?8! Chinese authorities have also implemented political education
in monasteries and schools and encourage people to report sympathy for the exiled Dalai Lama or
any foreign government.?®? Political activists allegedly are subject to prosecution on spurious
charges.?%?

Treatment of Uyghurs

China has committed significant human rights abuses against the Uyghurs, a Muslim
community who are concentrated in the Xinjiang Uyghur Autonomous Region (XUAR).23* Since
2017, the government reportedly has “also conducted a campaign to forcibly reduce birth rates
among Uyghurs and other Muslim population in the XUAR,” including through abortion and
sterilization.??

There are more than 280 suspected detention camps in Xinjiang.?®® Reports indicate that
some individuals in these camps have experienced rape, sexual abuse, torture and even death.?%’
Further, there is evidence that the detention camps are housing Uyghurs for the purpose of forced
labor.?®® Legislation and regulations in China are in place to guarantee minorities special rights
and to prohibit discrimination, but Uyghurs appear to experience discrimination regarding job
opportunities, increased criminalization, and access to resources.?*
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MINORITY RIGHTS IN INDIA
Domestic Laws

India is a party or has committed to the UDHR, the ICCPR, the ICESCR, the CERD and
the UNDRIP.?° On their face, the national laws of India provide safeguards for minority citizens
and communities, but the implementation and execution of these laws is lacking.

Hindu nationalism — expressed in political, social and cultural terms — is a powerful force
in Indian society. The current ruling party, the Bharatiya Janata Party (BJP), is deeply connected
with the Hindu nationalist movement.?*! Hindu nationalism emphasizes Hindu identity at the
expense of minorities. Minority groups in India face discrimination by the government and
members of the Hindu majority.?

Minority groups in India include individuals practicing religions other than Hinduism and
individuals classified as scheduled tribes and castes. Scheduled tribe members are also known as
Adivasis.?”® Adivasi refers to local indigenous groups recognized by the government and as such
the classification differs between states.>** Scheduled caste members are also known as the Dalits
or the “untouchables.”® The term Dalit means “oppressed,” “broken,” or “crushed.”?*® Dalits or
scheduled castes consist of members of the lowest rung in the caste hierarchy, as classified by
Constitutional Order 1950.2°7 Article 17 of the Indian constitution outlawed the practice of
untouchability and made discrimination based on caste affiliation illegal.>*® It did not, however,
outlaw the caste system as a whole, and caste based discrimination still exists.?*’
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The Indian constitution explicitly identifies the state as secular,’® but separation of
religion and state is not clear either in law or in practice. The language of the constitution
emphasizes equality of all citizens and explicitly prohibits discrimination based on religion, *°! but
the Indian government has passed a variety of laws that discriminate against religious minority
groups, which are discussed below.

The term “minority” can be found in the Indian Constitution in Articles 29,3°? 30,%° and
350°% but the term is not defined.>*® The resulting ambiguity has led to exclusionary classification
of certain minorities in many states.’°® The national courts did not determine whether these
minority groups would be classified as minorities and left the matter to state governments."’

Article 46 stipulates that, “[t]he State shall promote with special care the educational and
economic interests of the weaker sections of the people, and in particular, of the Scheduled Castes
and the Scheduled Tribes, and shall protect them from social injustice and forms of
exploitation.”® Moreover, Article 330 and Article 332 allow for reservations of seats for
minorities in the House of the People and the state legislative bodies respectively.3%

Outside of the constitution, India has also implemented regulatory measures with the
intention of protecting minorities. Legislation with this effect includes the Scheduled Castes and
Scheduled Tribes Prevention of Atrocities Act of 1989, which is discussed below.

Additionally, the National Commission for Scheduled Castes and Scheduled Tribes
(NCST) was established to monitor the implementation of legislation like the two acts discussed
above.*!® The Commission is established by Article 338 (9) of the constitution, which declares
“the Union and every state government shall consult the commission on all major policy matters
affecting Scheduled Castes and Tribes.”!! It is tasked with ensuring protection for the scheduled
castes and tribes and provides a constitutionally established means of investigation, observation,
review and redress for the minority groups.*!?
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Record of Implementation

Minority groups in India appear to be largely disadvantaged in practice,’!® despite the
domestic legislation and constitutional protection aimed at ensuring their rights and equal
treatment. Minorities in India reportedly are exposed to discrimination and differential access to
economic, social, and cultural rights. For example, Dalits experience poverty at rates much greater
than higher castes and face disproportionally limited access to water and sanitation services.?!*

Scheduled Castes and Tribes

One piece of domestic legislation aimed at protecting minorities is the Scheduled Castes
and Scheduled Tribes Prevention of Atrocities Act, passed in 1989.31° This act, on its face,
establishes special courts for certain offenses against scheduled castes and tribes and provides
harsher punishments for such offenses.?!® The purpose of the act was to deter discrimination and
violence against scheduled castes and tribes by making these crimes criminal offenses.!” The act
has been amended twice since its enactment in 1989318

The success of the act is dependent on the governmental systems carrying out the
investigation and prosecution of each claim, and these systems appear to be generally
insufficient.3! First, police often refuse to file legitimate complaints under this act.?* Even if
police do file the complaint, there is often no immediate arrest, investigations are delayed, victims
and witnesses are not interviewed effectively, if at all, and victims and their families are not
afforded proper protection.>?! Further, the verdict of the final police report often determines the
outcome of the case itself, notwithstanding the actual evidence of the case.??? Second, the judiciary
system suffers from a shortage of resources, especially prosecutors.??* The lack of resources has
led to lengthy trials and overloaded court dockets, ultimately defeating the purpose of creating the
exclusive judiciary body.>**

Finally, the National Commission for Scheduled Castes and Tribes does not appear to
provide sufficient protection and redress for minorities.?? It has been argied that it was established
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to keep the international community satisfied with progress in protecting the minority communities
and to minimize the need for any external intervention.’?® The NCST is more palliative than
effective.??” Consequently, not only are the laws themselves ineffective in safeguarding minority
rights, but the institution tasked with review and assurance is unsatisfactory as well.

2019 Citizenship Amendment Act

An example of the explicit governmental discrimination against minorities is the 2019
Citizenship Amendment Act (CAA). This law amended the Citizenship Act of 1955 which
required immigrants to live in India or work for the federal government for at least 11 years before
they could apply for citizenship.>?® The CAA creates an exception to the former law for 6 religious
communities from Pakistan, Afghanistan, or Bangladesh, but excludes Muslims.??* The exception
allows individuals from these countries who are members of the identified religious communities
to apply for citizenship after 6 years.** The CAA seems to violate the secular principles and anti-
discrimination legislation outlined in the Indian constitution because Muslims are explicitly
excluded from the law. Supporters of the bill argue that all three countries are Islamic states and
are known for persecuting religious minorities with conversion and harassment.?!

Such persecution would not justify the discriminatory exclusion of Muslims. “The Indian
government’s claim that the citizenship law aims to protect religious minorities rings hollow by
excluding Ahmadiyya from Pakistan and Rohingya from Myanmar. The bill uses the language of
refuge and sanctuary but discriminates on religious grounds in violation of international law.”33?
In 2019, this bill classified nearly 2 million people in the region of Assam as ineligible for Indian
citizenship, about half of whom risk statelessness, as they are Muslims from Bangladesh.’*
Foreigners Tribunals were established in the region to consider appeals from the denial of
citizenship.’** However, the Foreigners Tribunals have limited scope of review and lack
transparency.>*> In a report submitted to the UN General Assembly, Foreigners Tribunals were
characterized as “unlawful, arbitrary, discriminatory, and violative of all canons of due process
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and the rule of law.”*3¢ Today, the pandemic has worsened the dysfunctional system, leaving these
immigrants in limbo with no redress.**’

Revocation of Jammu and Kashmir state’s special status

Another example of state-sponsored discrimination is the recent change to Article 370 of
the Indian constitution. Jammu and Kashmir is the only state with a Muslim-majority
population.®*® When it joined India in 1947, it was granted special status and autonomy by Article
370 of the Indian constitution.’*® The region had its own constitution, flag, and legislative
process.>*® This autonomy was initially granted to respect the distinct characteristics of the people
and “to ensure the protection of their rights as minorities.”®*! In August 2019, the Indian
government revoked Jammu and Kashmir’s special status by voiding regional laws and
government and by shifting legislative and governmental power back to the national
government.>*? The national government justified the revocation of special status by claiming that
Article 370 was negatively affecting the region by promoting corruption, inhibiting economic
development, encouraging terrorism, and furthering separatism.>** The move was broadly popular
among BJP supporters and the general public.3**

In May 2020, the Indian government also took steps to override laws in the region that gave
minorities exclusive rights to purchase and own property and gave them exclusive access to
specific state jobs.>* This legislative and structural change in Jammu and Kashmir will likely
undermine the rights of its citizens by changing the demographic make-up of the region.?4¢

Recently, there has been a reported spike in communal attacks targeting minority
communities and in response minorities have gathered to peacefully protest.>*” The government
has tried to discredit the protestors by accusing them of conspiracy against national interests.348
Further, it is pushing for criminal charges against journalists covering the incidents.>* There is
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evidence that the government is harassing and prosecuting individuals who are trying to protect
minorities in Jammu and Kashmir.?>°

MINORITY RIGHTS IN INDONESIA
Domestic Laws

Indonesia is one of the most diverse countries in Asia and is home to the largest Muslim
population in the world.>>! The islands support a variety of ethnicities and languages, including
indigenous communities of around 70 million citizens.*? The influence of the Sunni Muslim
majority is reflected in the country’s laws.*>* In recent years, there has been a growing intolerance
toward religious minorities, including the Ahmadis, Shias, Christians, and Baha’is.>>* Religion
and ethnicity are closely correlated in Indonesia. For example, the Batak ethnic group is majority
Christian.>> Religious discrimination is a key issue in Indonesia.>>®

The Indonesian Constitution guarantees the right to religious freedom.?” This right is
underpinned by Indonesia’s ratification of the ICCPR with its protections for ethnic, religious, and
linguistic minorities.>*® Indonesia also is a party to the CERD. Nonetheless, discrimination against
minority groups in Indonesia persists and is facilitated by the Indonesian government.*>

Indonesia has implemented domestic law affecting minority rights. The blasphemy laws
are one of the most significant barriers to minority rights and have eroded the principles of freedom
of religion in Indonesia. These laws prohibit public statements and activities that insult or defame
any of the six officially recognized religions or that intend to prevent individuals from adhering to
an official religion.’®® Blasphemous, nonbelieving, or unorthodox statements as well as
dissemination of information designed to spread hate are also prohibited under these laws.*¢!
Moreover, state laws require that an individual be warned before the state is able to bring a
defamation suit against that individual.>¢?
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Record of Implementation

Members of minority religions are sometimes subjected to physical assaults, intimidation,
property damage, arbitrary arrests, and forced conversion.’®® They allegedly experience
discrimination at the hands of the state and local governments as well as by individuals.** The
security forces and police often show bias towards religious minorities in their investigations and
prosecutions.*®® This is compounded by the actions of local governments in restricting access to
legal identification documents and other government-regulated processes for minorities.>¢

Islamist Groups

Minority groups are sometimes the target of attacks carried out by Sunni Islamist
militants.>” The remedies available following such attacks are minimal because government
officials and police often act in congruence with the militant groups and even take action to shield
them.?®® For example, local authorities will often offer compensation to cover the property damage
(i.e. burned churches) carried out by militants against minority places of worship.3¢

Islamist groups often place pressure on the government to make decisions favoring the
majority and to constrain the rights of the minorities.’”® For example, Islamist groups asked the
government to deny building permits for places of worship for minority religious groups, sought
the removal of minorities to new locations, and tried to stop the practice of minority religions
overall.3”! Such requests are often successful.>’? The Supreme Court held that the construction of
these buildings was legal, but did not change the outcome for the minority groups.>’® Minority
groups largely lack protection from the police force due to the influence of the majority: the police
often fails to prevent violence against minorities.>”*

Treatment of religious minorities

The Indonesian Attorney General’s Office has released an app called Bakor Pakem.’”
Bakor Pakem provides a means to “report, list, and monitor religious groups deemed to deviate
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from teachings of the six official religions.”7¢ More generally, the app offers an interface to expose
minorities to blasphemy allegations.*”’

The blasphemy laws have impacted the lives of religious minorities. On top of the legal
implications, the NU Special Rapporteur on freedom of religion and belief has expressed concern
that the law has contributed to a culture of intolerance towards minorities.>’® He noted that
“[blasphemy laws] may create an atmosphere of intolerance and fear and may even increase the
chances of a backlash.””® Minorities are facing oppression, intimidation, and harassment — in part
because of the narrative created by the blasphemy laws.?%°

The country’s bureaucracy often discriminates against religious minorities. For some time,
Indonesia required the identification of one’s religion on their identification card but limited the
religions one was able to list to the officially recognized religions.*®! This law has changed and
today every individual may choose whether they want to identify their religion on their
identification card.’®? While on its face lifting the requirement of having one’s religion on the
identity card seems to be a compromise that favors minorities, in practice, an individual who
chooses not to list a religion on their ID card is more vulnerable to blasphemy charges.

MINORITY RIGHTS IN MYANMAR
Domestic Laws

The domestic legislation of Myanmar affecting minority rights is quite extensive because
the government has passed laws that both directly and indirectly influence the experience of
minorities in the country. But Myanmar has accepted minimal international obligations to protect
minority rights. It is a party to the ICESCR, but not to the ICCPR or the CERD.3%3

Myanmar is an extremely diverse country with more than 100 officially recognized ethnic
groups.’®* The country is about 90% Buddhist, 4% Muslim, 4% Christian, and 2% Hindu. The
majority of the ethnic minorities practice either Christianity or Islam. Each state within Myanmar
is named after seven minority groups, but the states demographics are not homogenous to their
namesakes.’® The ethnic Burman majority constitutes around two-thirds of the nation’s
population.®®® The largest minority populations in Myanmar are the Shan and Karen, which
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together make up around 15% of the country’s population.*®” The remaining groups each constitute
5% or less of the population.’®¥ The Rohingya Muslims make up the largest percentage of Muslims
in Myanmar.’® Rohingya Muslims can be identified by their distinctive language and culture,
which are connected to Rakhine state.>*

The history of ethnic and religious minority groups in Myanmar is complex. In 1947, the
Panglong conference was attended by Burman nationalists and representatives for several minority
groups— excluding the Karen and Rohingya.’®! The resulting Panglong Agreement led to
Myanmar’s first post-colonial government.’*?> The agreement outlined the government’s
commitment to minority rights.>**> Under the 1948 constitution, Rohingya were considered citizens
along with other minority groups.’®** In 1962, the Burman-dominated military, the Tatmadaw,
overthrew the civilian government.3> Ethnic minorities subsequently were increasingly excluded
from positions of authority and their access to education, freedom of movement, freedom of
religion,>® and use of their own languages were restricted.>®” The 1962 coup and the subsequent
1974 constitution stripped the Rohingya of their citizenship because they were no longer
recognized as an ethnic group.®*® The marginalization of the Rohingya was further enshrined by
the Citizenship Act of 1982, which refers to 135 national races as recognized under the
constitution, but excludes the Rohingya.>*’

After decades of military rule, a democratization process designed by the military resulted
in 2016 in the installation of a popularly elected government led by long-time opposition figure,
Aung San Suu Kyi*? (although the military retained autonomy and a significant amount of
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power).*! In February 2021, the Tatmadaw carried out another coup and stopped the democratic
transition.*> The military overturned the results of the 2020 elections, which were won
overwhelmingly by Suu Kyi and her National League for Democracy.*%3

Record of Implementation

The government of Myanmar generally does not have a record of following through on
international or domestic legislation that protects minorities or other marginalized groups. In fact,
discrimination against minority groups is perpetuated both explicitly and otherwise by the nation’s
domestic legislation. Minorities have experienced gross human rights abuses at the hands of the
state.

Treatment of Rohingya Muslim community

Many minority communities in Myanmar are located in war-torn areas characterized by
economic instability.*** Rakhine state is one of the country's poorest states and generally lacks
access to basic services and opportunities.*®> There is tension between the Rohingya Muslims and
the Rakhine Buddhists, who both have historical links to the state.*°® The Rakhine contest the
Rohingya’s claims and view them as illegal immigrants with no social, cultural, or religious ties
to the country.**” The Rohingya have been subject to long-standing discrimination by the past and
current governments.*®® They are perceived by many as outsiders and a threat to race and
religion.**

In 2012, security forces targeted the Rohingya with a campaign of ethnic cleansing.*!?
Waves of violence and abuses increased after a rise in public statements that encouraged attacks.*!!
This campaign forcibly displaced more than 125,000 individuals.*'? Minority communities were
attacked while security forces in the Arakan state observed or even assisted the assailants in the

401 Maizland, supra note 395.

402 Responding to the Myanmar Coup, International Crisis Group (Feb. 16, 2021). Available at:
https://www.crisisgroup.org/asia/south-east-asia/myanmar/b166-responding-myanmar-coup.

403 Id

404 Maizland, supra note 395.

405 Eleanor Albert & Lindsay Maizland, The Rohingya Crisis, Council on Foreign Relations, (last updated
Jan. 23, 2020). Available at: https://www.cfr.org/backgrounder/rohingya-crisis.

406 Global Conflict Tracker: Rohingya Crisis in Myanmar, Council on Foreign Relations, (last updated Apr.
20, 2021). Available at: https://www.cfr.org/global-conflict-tracker/conflict/rohingya-crisis-myanmar.

407 “Apn Open Prison Without End” Myanmar’s Mass Detention of Rohingya in Rakhine State, Human
Rights Watch, (Oct. 8, 2020). Available at: https://www.hrw.org/report/2020/10/08/open-prison-without-
end/myanmars-mass-detention-rohingya-rakhine-state.

408 Rohingya, Human Rights Watch, q 1. Available at: https://www.hrw.org/tag/rohingya (accessed Mar.
23,2021).

409 Kunal Mukherjee, Race Relations, Nationalism and the Humanitarian Rohingya Crisis in Contemporary
Myanmar, 27 ASIAN J. POL. ScI. 235-51, 48 (2019). Available at: https://doi.org/10.1080/02185377.2019.1627668.

419 Burma: End ‘Ethnic Cleansing’ of Rohingya Muslims, Human Rights Watch (Apr. 1, 2013). Available
at: https://www.hrw.org/news/2013/04/22/burma-end-ethnic-cleansing-rohingya-muslims.

411

412 gj

36



atrocities.*!3 Minorities experienced torture, rape, forced labor, extortion, displacement, and
executions.*!*

In August 2017, Myanmar security forces and militant Buddhist citizens committed
massive human rights abuses against Rohingya communities in response to an attack against police
outposts by the Arakan Rohingya Salvation Army (ARSA), a Muslim insurgency group. The
response was disproportionate.*!> Throughout the state, security forces carried out arbitrary
arrests.*!¢ Villages and homes were destroyed, civilians killed and property damaged.*'” The
attacks caused hundreds of thousands of Rohingya to flee into Bangladesh, which seemed to be
the goal of the campaign.*!® In all, the attacks drove nearly 900,000 Rohingyas out of the country*!
and resulted in thousands of Rohingya deaths.*® By March 2019, Bangladesh had registered
almost 1 million Rohingya refugees who had fled from Myanmar.**!

The denial of citizenship has left the Rohingya without legal documentation, effectively
rendering them stateless.*?? The stateless classification of the Rohingya is advanced by state action
and nomenclature. In the 2014 census, the national government promised minority groups that they
would have the ability to self-identify as the ethnicity of their choosing.*?* However, the Rohingya
were not allowed to identify themselves as such, because their ethnicity was not presented as an
option in the census.*?* Instead, many Rohingya people were told to register as “Bengali.” The
government-designated term, “Bengali,” is used to suggest that the Rohingya are actually illegal
immigrants from Bangladesh.*?> The use of this term reinforces the government’s claim that the
Rohingya are non-citizens,**® despite their long history in the region.*?’
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Political discrimination

The national elections are one example of the discrimination against minorities in
Myanmar. During the 2015 elections, more than 700,000 minorities were disenfranchised**® and
Muslim candidates running for office were disqualified from their races.**® There are currently
zero members of parliament who identify as practicing Muslims.**° Similar to the 2015 elections,
the 2020 elections also suffered from minority disenfranchisement.*3! The majority of Rohingya
voters and candidates were barred from participating in the elections, the media was inaccessible
to certain political parties, and the election commission lacked the transparency and independence
necessary to carry out legitimate elections.*3? Lastly, the election commission canceled voting in
individual states and with no explanation.**3

The 2021 coup has exacerbated the unfair treatment of minorities. The military has carried
out arrests against key players and supporters of the nation’s transition to democracy, sparking
mass protests.*** The coup is significant for minority communities because minority-representative
organizations and minorities themselves were outspoken in support of the transition to
democracy.** The possibility of a democratic system fueled their hope for increased representation
and they hoped it would aid in preserving minority cultures, religions, and languages.**® The coup
exposes minorities to further persecution, both because of their support for democratization and
because the military historically has perceived minorities to be a threat to national unity.*}’

As of April 2021, ethnic and religious minorities in Myanmar are marginalized in nearly
all aspects of life. They experience societal and governmental discrimination. The legal system is
afflicted by corruption and insufficient resources. Minority groups generally lack access to justice
and have little means of legitimate redress.**® The judicial infrastructure of Myanmar lacks
capacity to investigate and prosecute claims.** Human rights claims, specifically, are deterred and
national courts have proven that they are not likely to intervene when human rights violations
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occur, even when it is a repeat offense.**” The system lacks the resources necessary to function
and judges often lack knowledge of the law and court procedures.**!

The justice system is deeply corrupt and lacks public trust and respect.**? As a result of
these shortcomings, minority groups and the general public are generally unable to obtain redress
from courts.**3 This is perpetuated because minorities are alienated from the political process—
meaning they lack the ability to weigh in on the government's decisions that largely determine the
outcome of their lives. *** The public generally fears retaliation by authorities*** for claims against
the state, such as human rights abuses, which discourages victims pursuing redress. Criminal
sanctions are one common form of retaliation that authorities utilize.**® The courts often lack
independence and make decisions based on orders from government and military officials.**’

The military and security forces enjoyed impunity even before the coup.**® State actors are
protected by immunity provisions, codified in the constitution, which allow them to avoid
accountability for criminal acts,** as discussed above. The UN Deputy High Commissioner for
Human Rights stated that the “crisis [in Myanmar] was born of impunity.”*° Criminal liability on
the part of the state is avoided because the constitution establishes an independent right of the
military to administer all of its own affairs, leaving the military accountable only to itself.**! This
is problematic, because the military cannot impartially hold itself accountable for criminal acts,
including human rights violations.**?

As of February 2021, more than 100,000 Rohingya Muslims are detained in detention
camps in Rakhine state — dating back to the ethnic cleansing and displacement of the Rohingya in
2012.43 Rohingya detention has been occurring for almost 10 years, which means that the
Rohingya people have suffered gross human rights violations for nearly a decade.** Human
Rights Watch has classified the internment of the Rohingya as “crimes against humanity,”
“apartheid,” and a “severe deprivation of liberty.”*>
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WOMEN’S RIGHTS
INTERNATIONAL AND REGIONAL STANDARDS

The adoption of positive law may not always result in effective implementation or
enforcement. In all the States examined below, significant international instruments have been
adopted or endorsed in order to promote equality and the quality of women’s lives, including the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW),
Beijing Declaration and Platform for Action, 2030 Agenda and its Sustainable Development
Goals, and UN Security Council Resolution 1325 on Women, Peace and Security (WPS).
Domestic measures have been taken as well. The constitutions of all the examined States provide
for the protection of human rights and women’s rights. National and regional legislation has been
enacted to fight various forms of discrimination, including domestic violence, caste-based
discrimination, conflict-based human rights violations, and honor killings.

As will become apparent, implementation of international and national laws often yields to
cultural and social norms. Violence against women is persistent. Economic discrimination and the
extreme poverty of women are the unfortunate consequences of natural resource conflicts, a lack
of access to education, and internal displacement. Impunity for perpetrators is frequent. The
failures of each State to enforce legal protections for women are specific, however, and will be
analyzed in context.

While gender discrimination has always been a global struggle, the CoVid-19 pandemic
“is deepening pre-existing inequalities [and] exposing vulnerabilities in social, political and
economic systems.”**® From access to health care to economic discrimination, from violence faced
at home to social protections, “the impacts of COVID-19 are exacerbated for women and girls
simply by virtue of their sex.”#’

WOMEN’S RIGHTS IN INDONESIA
Domestic Laws

Indonesia can cite a number of legal achievements in advancing women’s rights. Indonesia
ratified the Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW) on September 13, 1984.4°8 Indonesia’s Constitution, as amended in 1945, has integrated
fundamental human rights.*>® It provides that “[e]very person shall have the right to be free from
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discriminative treatment based upon any grounds whatsoever and shall have the right to protection
from such discriminative treatment.”#¢°

The government has incorporated several international agreements or resolutions into
national law.*¢! For instance, UNSC Resolution 1325, which concerns women, peace and security,
was incorporated into national law by Presidential Decree No.18/2014,%2 and established an
Action Plan for “the Protection and Empowerment of Women and Children in Social Conflict.”*¢3
The Plan aims to protect women and children by preventing and dealing with all types of violence,
as well as to provide for the basic and specific needs of women and children in conflict resolution
and resolution activities.*** The Plan further seeks to empower women and children by
strengthening human rights, improving quality of life, and encouraging the participation of women
and children in peace building.*®

Indonesia adopted Presidential Decree No0.59/2017, which strives to reduce gender
inequality and end violence against women by 2030 by addressing the United Nation’s Sustainable
Development Goals.**® Indonesian Law, 12/2017 ratified the ASEAN Convention against acts of
human trafficking.*’ This ratification means to strengthen Indonesia's efforts to fight the
trafficking of women and children.*%® In 2018, the Constitutional Court in Indonesia issued a ruling
that raised the minimum age for marriage from 16 to 19.4¢° Finally, Indonesia’s Domestic Violence
Law 23/2004 is “intended to promote human rights, to achieve gender equality, to eliminate
discrimination and to protect victims of violence, to punish perpetrators and to maintain the
harmony of the household.”#"°

Record of Implementation

Despite Indonesia’s commitment to international standards and adoption of national laws
regarding women’s rights, there are still gender inequality and human rights violations against
women. The primary human rights abuses confronting women in Indonesia today are 1) violence
against women; 2) female genital mutilation/cutting (FGM/C); 3) natural resource conflicts that
contribute to the impoverishment of women; and 4) sexual violence.
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Violence Against Women in the Private and Public Spheres

Despite Indonesia’s ambitious legal reforms, violence against women appears to have
worsened in recent years. “Violence in [the] personal sphere for girls is also getting higher every
year, meaning that homes are no longer safe for girls. Incest cases in 2018 numbered 1,017 cases
as well as in 2017 numbered 1,210.”*7! Gender violence is also present in the public sphere, in the
form of workplace sexual harassment, rape, and other cases of exploitation against women. “Every
year the number of sexual violence occupies the highest position among other forms of violence
in the community,”*’2 which is made apparent by the number of reported cases: 2019 (3,915 cases);
2018 (2,448 cases); 2017 (2,657 cases), and 2016 (3,092 cases).*’> Meanwhile, Indonesian women
are confronting a new phenomenon: cyber violence, which includes, “revenge porn, malicious
distribution, cyber harassment, bullying, spamming, impersonation, cyber stalking/tracking, cyber
recruitment, sexting and cyber hacking. The virtual world opens the space for violence against
women to increase in dimensions and depth.”*74

In 2016, the Indonesian National Women’s Life Experience Survey (2016 SPHPN)
revealed that one in three (33.4%) women between the ages of 15-64 has experienced physical
and/or sexual violence in her lifetime.*’> Additionally, two in five (41.7%) women have
experienced at least one form of violence — physical, sexual, emotional, or economic — in her
lifetime.*7°

The National Commission on Violence against Women, Komnas Perempuan, is “an
independent state institution and one of the human rights mechanisms in Indonesia dedicated to
the enforcement of women’s' human rights.”*”” Working in accordance with the Constitution of
the Republic of Indonesia and Law No.7/1984 (the State’s implementation of CEDAW), Komnas
Perempuan “has the specific mandate to create a situation that is conducive to the elimination of
all forms of violence against women and the fulfilment of women's human rights in Indonesia.”*’®
Komnas Perempuan is therefore well-positioned to document Indonesia’s performance in
combating violence against women. Noting the State’s legal advancements and regressions,
Komnas Perempuan claims that “progress of law-making processes was influenced by political
interests rather than the needs of citizens who have the rights for the fulfillment of their human
rights.”*”® While Indonesia accepted international obligations and incorporated them into national
law, implementation has left it difficult for victims to obtain justice when dealing with the justice
system and law enforcement.*®® For instance, Indonesian courts often forget to enforce certain
compensation provisions that are meant to ensure justice for victims.*8! Also, in evaluating the
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implementation of the Domestic Violence Law (UU PKDRT), Komnas Perempuan concluded that
law enforcement officers often lack an understanding of domestic violence and “the philosophy of
Domestic Violence Law comprehensively.”*®? Finally, the State’s narrow Criminal Code is
incapable of capturing the full scope of violence against women.*3> Rape is narrowly defined in
the Criminal Code, for example. The Criminal Code also fails to prevent sexual violence, provide
for the rights of victims, or promote criminal procedural laws that favor victims. “These legal
limitations make it difficult for victims and their companions to obtain justice.”34

Female Genital Mutilation (FGM/C)

Female genital mutilation/cutting (FGM/C) refers to “any procedure that involves the
partial or total removal of the external female genitalia or other injury to the female genital organs
for non-medical reasons.”*®> The procedure, though widespread throughout the world, has no
medical benefits.**¢ Rather, FGM/C is a painful and traumatic experience, amounting only to a
disruption in the female body’s natural functions.*®’

The United Nations Children’s Fund (UNICEF) estimates that 49% of Indonesian women
between the ages of 15-49 have undergone the procedure.*®® FGM/C persists in Indonesia for two
reasons.*®® First, the tradition has been passed down through the generations.**° Traditions and
methods of FGM/C vary, but endure nonetheless in local cultures and in the medical field.*!
Medical professionals such as midwives carry out the procedure, as well as traditional healers and
shamans.**? Secondly, the State has failed to enforce legal measures with any force or consistency.
“As a gender violence and reproductive health violation, the [Indonesian] Government has
recognized FGM/C as an obstruction to national growth and social wellbeing. Yet efforts to
address the practice have been hampered by inconsistent legislation and a lack of supportive
behavior change programs.”® Without mitigation efforts or effective State action, the United
Nations Fund for Population Activities (UNFPA) estimates that between 2015 and 2030, 15
million Indonesian girls will be subjected to female genital mutilation.***
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Natural Resource Conflicts, Impoverishment of Women, and Sexual Violence

It is apparent, from the atrocities that women have suffered in natural resource conflicts,
that efforts to protect women and children in conflict have been inadequate.**® National programs
have prioritized infrastructure and pushed development to proceed, even while residents are
forcefully displaced and evicted.**® Often, the State has sold land rights to private industries over
the protest of indigenous communities who lack formal title.*” Land conflicts such as these impact
both indigenous men and women, but women predominantly bear the burden. “As food producers,
knowledge holders, caretakers, healers, and keepers of culture, loss of access to valuable natural
resources means a loss of self-reliance for the women, causing not only physical displacement but
also economic and social difficulties.”8

Komnas Perempuan has reported twenty-six cases in which the changing nature of the land
(natural resources) has resulted in the impoverishment of women and gender-based violence.*”
Such cases involve gold mining, industrial forestry, and infrastructure development, and have
resulted in pollution, environmental degradations, forced eviction, and internally displaced
peoples.’? Komnas Perempuan has recorded the following examples:

1) The criminalization of women: Women who fight to hold onto their land have
been arrested and detained without proper legal procedure. Consequently, women were
deprived of their right to work and make a living.

2) Women suddenly become the main breadwinners in their families: The arrest
and detention of men who fight for their property rights leave their wives to care for
children alone and become the main breadwinners.

3) Loss of livelihoods: As a result of natural resource conflicts, corporate actions,
and environmental degradation, water sources are spoiled, medicinal plants become sparse,
and pollution increases. Women then face difficulties accessing clean water and medicine
for their families.

4)_Targets of sexual violence: During the construction of the Seko powerplant, girls
became targets of sexual violence from village officers who supported the powerplant.
Families were forced to pay for the girls’ treatment and for the legal process in a regional
capital city, far from where they lived.

5) Health complications: In Buyat, women have reported that waste products
caused skin irritation. In Mojokerto, women have had to pay for water because their water
was contaminated.
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6) Diminished cultural rights and social: Forced evictions have been reported in
Jakarta. Residents were moved into vertical housing which greatly disturbed the lifestyle
of women.

7) Impoverishment: Loss of income sources and access to food and housing
impoverish women and make them vulnerable to sexual violence.>"!

Indonesian women will continue to suffer exploitation, violence, and poverty until the State
succeeds in building understanding and capacity within government agencies regarding
“international human rights instruments, especially related to business and human rights, so that
the development of infrastructure and businesses do not sacrifice local communities, indigenous
communities, and especially women.”%?

WOMEN’S RIGHTS IN SRI LANKA
Domestic Laws

Following the conclusion of a fierce and prolonged conflict in Sri Lanka, the State has
taken significant steps to achieve stability and promote gender equality.>®* Sri Lanka ratified the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) on
October 5, 1981.3% On October 15, 2002, Sri Lanka accepted individual complaint procedures for
CEDAW violations.>® Significantly, Sri Lanka “has achieved gender parity or near parity in
education and health through the introduction of free health and education services.”% This
investment has resulted in high literacy rates with no significant gender gap: 96.9% of males and
94.6% of females are literate.>"’

Sri Lanka has enshrined CEDAW’s promises in its Constitution. Article 12(2) recognizes
the right to equality before the law which provides that “No citizen shall be discriminated against
on the grounds of race, religion, language, caste, sex, political opinion, place of birth or any such
grounds.”% Sri Lanka has further incorporated the Convention’s obligations into its domestic
legal system and several statutes: Penal Code, Citizenship Act, Human Rights Commission of Sri
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Lanka Act, and Prevention of Domestic Violence Act.’? The Penal Code as amended in 1995, for
instance, criminalized sexual intercourse with a girl under 12 years old and the age of consent for
sexual intercourse was raised from 14 to 16.1°

In 2015, Sri Lanka endorsed the United Nation’s 2030 Agenda for Sustainable
Development and the 17 Sustainable Development Goals (SDGs).’!! To implement the Goals
related to gender equality, Sri Lanka has instituted the Ministry of Child Development and
Women’s Affairs, which has been assigned (among other things) to ensure the security of women,
provide relief to rural women victimized by unregulated microfinance schemes, and empower
women with knowledge and skills.>!?

The Ministry has partnered with UN Women to implement UNSCR 1325 on Women,
Peace and Security.’!? The resolution promotes the protection of women and girls against sexual
and gender-based violence and women’s equal and meaningful participation in the prevention and
resolution of conflicts, and further encourages women’s equal participation in post-conflict
recovery and peace building.>'*

Record of Implementation

Despite progressive measures taken by successive governments in Sri Lanka, non-
governmental organizations and international agencies, the State still faces significant challenges
in achieving gender equality. Women in Sri Lanka are greatly underrepresented in leadership roles
and political participation. Also, women’s participation in the labor force is overshadowed by
men— a mere 32.5% in comparison to 72.4% for men.>!> Sexual and gender-based violence in Sri
Lanka remains a common experience for women and girls.’!® Finally, the State’s recent pardons
for conflict-related human rights violations could result in impunity for perpetrators of sexual
violence.>!”

Political Representation of Women

Even though women in Sri Lanka gained the right to vote and participate in political
activities in 1931, the representation of women in Parliament has always been below six percent,
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in comparison to an 18% average in all South Asian countries.’'® According to the Inter-
Parliamentary Union (IPU), which ranks countries by the share of women in their national
parliament, Sri Lanka ranks 182nd out of 193 countries.’!® In an effort to address the inequality,
the Sri Lankan government introduced a 25% mandatory quota for women in local government in
2016.°2° Prior to this amendment, women’s participation was a mere 2%.72! Consequently, the
ballots in 2018 offered 56,000 women candidates.*?? This progress, though, seemed unwelcome in
local communities. “In the process of running, many [female candidates] have faced abuse that
includes sexual assault, intimidation and character assassination. Religious leaders have openly
urged their congregations not to vote for women.”>??

Women’s limited participation in politics matters, because Sri Lanka’s customary laws
systematically impact women’s public and personal lives-- Thesavalamai applies to all Tamils
who are settled in the Northern Province of Sri Lanka; Kandyan Law applies to Sinhalese
domiciled in the Kandyan Provinces; Muslim Law applies to adherents of Islam.>2* Many of these
customary laws and policies are highly gender discriminatory.’?® Muslim Law, for, example, does
not recognize a minimum age of marriage.>*® Under Thesavalamai law, women may not enter into
transactions with their immovable property without written consent from their spouse, and a
dowried daughter is not entitled to any inheritance if there are sons or unmarried daughters.>?’
While customary law is often inconsistent with constitutionally protected rights, they remain
constitutionally valid under the 1978 Constitution of Sri Lanka.’?®

General law has discriminatory effects upon Sri Lankan women as well. Under the Penal
Code, as amended in 1995, recognition of marital rape applies only to judicially separated
couples.”?® Additionally, Sri Lanka levies a 62.6% tax on menstrual products.>*® Menstruating for
five days, under this tax structure, would cost Sri Lankan women in the poorest households
approximately 3.5% of their total expenditures for the month.>3!

518 Id

519 Monthly Ranking of Women in National Parliaments, IPU PARLINE. Available at:
https://data.ipu.org/women-ranking?month=8&year=2020 (last visited Apr. 25 2021).

520 Tocal Authorities Elections (Amendment), PARLIAMENT OF THE DEMO. SOCIALIST REB. OF SRI LANKA
(Feb. 17, 2016). Available at: http://www.documents.gov.lk/files/act/2016/2/01-2016_E.pdf.

521 Mujib Mashal and Dharisha Bastians. Door Opens for Women to Run for Office. But Will They Be
Allowed In? THE NEW YORK TIMES (Feb. 9, 2018.). Available at:
https://www.nytimes.com/2018/02/09/world/asia/srilanka-women-candidates.html.

522 Id

523 Id

524 Udagama, supra note 510 at 60.

525 Id

526 Id

527 1d. at 61.

528 Id

S Id. at 75.

330 Opinion: Are we finally done taxing Aunty Flo? LANKA BUSINESS ONLINE (Nov. 4, 2019). Available at:
https://www.lankabusinessonline.com/opinion-are-we-finally-done-taxing-aunty-flo/.

531 Id

47



Women in Labor

The impressive level of female literacy has failed to translate into significant participation
of women in Sri Lanka’s labor force.>*? Calculated at age 15 and above, women’s participation
rate was 36.4% compared with 73.9% of men.>** The unemployment rate among women is 7.9%
compared to 2.9 % for men.>** Even among women who are “Advanced Level qualified,” the
unemployment rate for women is more than twice as high as that for men, above 14.3% compared
to 5.3%.7%

The ever-increasing role of the private sector in Sri Lanka as an employer gives rise to a
number of issues for women. “According to Central Bank of Sri Lanka statistics 40.6% of the work
force was employed in the private sector, while only 15.11% were engaged in public sector in
2013.753% Even while the private sector in Sri Lanka is expanding, it is not subject to
nondiscrimination laws. In other words, there is no recourse for sex-based discrimination claims
against a private sector employer, and it is impossible, under Sri Lanka’s constitutional provisions,
for the private sector to be held accountable for rights violations.>’

Sri Lanka has also been accused of failing to provide adequate protections to women who
go abroad as migrant workers.>*® The great majority (88.24%) of Sri Lanka’s migrant workers (1.7
million) are women.>** These migrant workers are often employed as house maids, primarily in
Middle Eastern countries. “Remittances by migrant workers is the top foreign exchange earner for
the country and...the CEDAW Committee has noted with concern, the exodus of women workers
to the Middle East and elsewhere has seen an increase in violence against women in the host
countries.”*® The migration of women workers has spurred a number of troubling social problems
including a “rise in the reported number of cases of incest in households where the mother has left
as a migrant worker.”*! Additionally, evidence of worker abuse, particularly among house maids,
has not been met with protection policies in Sri Lanka.’*? Sri Lanka appears to attach greater
weight to the economic benefits of remittances than to its obligation to protect women workers.>*?

Violence Against Women

The period after the end of the civil war in May 2009 has been difficult for Sri Lankan
women. The increased military presence in the northern and eastern regions of Sri Lanka brought
an increase in assaults against women and girls in these regions.>** Domestic violence, associated
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with rising alcohol abuse among men, also increased in the aftermath of the civil war. 3% Often,
women in these regions had no choice but to rely on the military for essential needs, which only
promoted the risk of gender-based violence.>#¢

Meanwhile, enforcement of Sri Lanka’s 1995 Penal Code, (Act No. 22), which was
amended to combat sexual crimes against women and girls, has been lax. After the amendments
were adopted, Sri Lanka did not undertake a publicity campaign to build public awareness around
these major policy changes.’*’ Widespread confusion and defective enforcement measures
ensued.”*® Deepika Udagama, as Chairperson of the Human Rights Commission of Sri Lanka,
noted how nearly 76% of men, within four districts of the State, admitted to committing sexual
violence, but faced no legal consequences.”*® More recently, the 2019 Women’s Well Being
Survey, conducted by Sri Lanka’s Department of Census and Statistics (DCS) and carried out with
technical assistance from the United Nations Population Fund (UNFPA), concluded that in Sri
Lanka,

[O]ne in five (20.4%) ever-partnered women have experienced
physical and/or sexual violence by an intimate partner in their
lifetime. In analyzing women’s coping strategies when living with
violence by a partner, the study found that nearly half (49.3%) of the
women who experienced sexual violence by a partner did not seek
formal help anywhere due to reasons such as shame, embarrassment
and fear of being blamed or not being believed, and/or thinking the
violence was normal or not serious enough to seek help.>>°

Impunity

Since Gotabaya Rajapaksa became President of Sri Lanka in 2019, the human rights
situation has worsened.>>! Rajapaksa served as defense minister from 2005 to 2015 when his
brother, Mahinda, led the country. Sri Lanka was plagued with severe human rights abuses during
that time.>>? “Critics of the government were murdered, tortured, and forcibly made to
disappear.”> The civil war, which was waged between government forces and the separatist
Liberation Tigers of Tamil Eelam (LTTE), claimed the lives of tens of thousands of civilians. In
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the waning months, “armed forces indiscriminately shelled civilians and summarily executed
suspected LTTE fighters.”>*

After Mahinda Rajapaksa lost the 2015 presidential election, citizens enjoyed more
freedom of expression and the heavy militarization in Tamil-majority areas began to subside. The
government between the two Rajapaksa administrations supported a resolution at the Human
Rights Council that offered victims of abuses and their families truth, justice, and reconciliation®?
-- a critical step toward accountability and healing in Sri Lanka.

On February 26, 2020, however, Gotabaya Rajapaksa’s foreign minister formally notified
the Human Rights Council that Sri Lanka would withdraw from the UN resolution on post-war
accountability and reconciliation.’>® In September 2019, Sri Lanka told the Human Rights Council
that allegations against senior military officers are “unacceptable” and without “substantive
evidence.”>” The government also has been threatening victims’ families and activists who once
supported the resolution.>>®

In March 2020 Rajapaksa pardoned one of very few individuals convicted of committing
atrocities during the conflict.>>® President Rajapaksa also ordered the immediate release of former
army Sergeant Sunil Ratnayake, convicted in 2015 for the murder of eight Tamil civilians (the
Mirusuvil massacre). % A spokesperson for the United Nations High Commissioner for Human
Rights (OHCHR) condemned the pardon as “an affront to victims and yet another example of the
failure of Sri Lanka to fulfill its international human rights obligations to provide meaningful
accountability for war crimes, crimes against humanity and other gross violations of human
rights.”36!

Rhadika Coomaraswamy, UN Special Rapporteur on violence against women, emphasized
in a 2003 report how the armed conflict in Sri Lanka gave rise to countless violations of women’s
rights, “including rape in custody, rape, sexual harassment at checkpoints, and other violations due
to the number of internally displaced persons and refugees.”®? The government’s recent actions
appear to be an effort to evade accountability®
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WOMEN’S RIGHTS IN PAKISTAN
Domestic Laws

Pakistan has adopted or committed to a number of international instruments on gender
equality and women’s human rights: The Universal Declaration of Human Rights, the Beijing
Platform for Action, CEDAW, and the Sustainable Development Goals.’** The Constitution of
Pakistan 1973, as supreme law of the State, provides legal guarantees meant to ensure the rights
of both sexes without discrimination under Articles 4, 8, 14, 25, 26, 27, 34, 35, 37 and 38.°

National commitments in place include the Protection against Harassment of Women at
Workplace Act, which was passed on March 11, 2010, and establishes a procedure for filing a
complaint for sexual harassment in the workplace.’®® A National Policy for Development and
Empowerment of Women adopted in 2002 sets forth key policy measures for ending violence
against women. The Policy declares “honor killings” are murder, includes positive legislation on
domestic violence, reviews government policies for women's shelters, promotes direct interaction
and cooperation between departments and institutions, establishes local family protection
programs to provide women with legal and psychological counseling, undertakes police reforms
to increase the number of women in the police, and sensitizes the police force on issues of violence
against women.>®’

Local commitments include a Gender Equality Policy Frameworks and Women’s
Empowerment Packages and Initiatives.>*® The Punjab Protection of Women against Violence Act
(PPWVA), for example, was passed to protect women against violence including domestic
violence (physical, mental torture economic abuse, harassment and cybercrimes).’® The PPWVA
makes Punjab the third province of the country to pass a bill on domestic violence.>”

Record of Implementation
Despite Pakistan’s legal reforms and commitments, the State’s ranking for gender equality

rests near the bottom. The World Economic Forum ranked Pakistan 151 out of 153 countries in its
2020 Global Gender Gap Index Report.>’! The reality of gender in Pakistan is that discriminatory
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practices continue. Among the greatest challenges faced by Pakistani women are 1) lack of an
equal right to education;*’? 2) honor killings; and 3) violence against women.>”®

Equal Right to Education

Article 10 of CEDAW requires state parties to "take all appropriate measures to eliminate
discrimination against women in order to ensure ... equal rights with men in the field of education."
Women shall, therefore, be offered the same educational opportunities as men, including access to
the same curricula, scholarships, and career advising.’’* A right to education would enable
Pakistani women to better provide for themselves and their children. “As female education
improves, infant mortality rates tend to decrease, family health improves, national incomes rise,
and female citizens become more politically active and aware of their rights, say development
experts.”’?

Strong evidence shows female students in Pakistan are not offered the same access to
education as male students.>’® Pakistan’s constitution states, “The State shall provide free and
compulsory education to all children of the age of five to sixteen years in such manner as may be
determined by law.””7 Yet, the government has made no systematic efforts to ensure children
enroll or remain in school. “When children are not sent to school, no government official reaches
out to the family to encourage or require that the child study.”"®

Human Rights Watch research has determined that Pakistani girls miss school for reasons
including lack of schools, costs associated with learning, child marriage, harmful child labor, and
gender discrimination.’” Islamist militant violence has greatly exacerbated these existing
challenges and obstructed the education of girls.’® “Militant groups have damaged and destroyed
school buildings, attacked teachers and students, and terrorized parents into keeping their children
out of school.”®! One of the deadliest attacks occurred on December 16, 2014, just six days after
Malala Yousafzai received the Nobel Peace Prize.’®? On this day, 145 people (almost all of them
children) were killed in a public school in Pakistan’s Peshawar city. Gunmen of the Tehreek-i-
Taliban Pakistan (TTP), the so-called Pakistani Taliban, went methodically from classroom to
classroom, shooting children and teachers at the school.’®® It is clear that Pakistan’s militant
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Islamist groups use such attacks on schools “to foster intolerance and exclusion, to target symbols
of the government, and particularly to enforce gender discrimination, notably by preventing the
education of girls.”>84

Despite these attacks on teachers, students, and schools, the Pakistani government has not
enacted meaningful protective measures and has not prosecuted perpetrators.>®> “This failure was
highlighted in June 2015, when it was reported that eight out of the ten individuals arrested and
charged for the attack on Malala Yousafzai were acquitted, even after they all confessed to their
role in court.”8® These failures have devasting impacts for women in Pakistan, which may be
evidenced by the country’s low literacy rates. “In 2017, Pakistan's total literacy rate was around
59%, with less than 47% of women being literate and more than 71% of men.%’

Honor Killings

In 2004, the Pakistani Government passed an act declaring "honor" crimes, especially
"honor" killings, illegal—The Criminal Law (Amendment) Act 2004. While the 2004 Act was an
encouraging effort to combat honor killings, a number of troubling loopholes existed.>®® Mainly,
punishment under the Act was not made mandatory in all instances of honor crimes. The legislation
further “allowed perpetrators of honor killings to be set free or to be minimally punished in cases
where the victim’s family forgave the perpetrator, or the perpetrator paid reparations — so-called
‘blood money” — to the victim’s family.”>%

In 2016, the Pakistan Parliament took further action to close legal loopholes and curb honor
crimes.>”° Specifically, the amendment made punishment mandatory. Any person who commits
murder on the pretext of honor is subject to a 25-year-sentence, even if the relatives of the victim
pardon the offender.>”! A significant loophole remains, however, in that the legislation neglects to
distinguish between honor killings and homicide for any other reason.>*? By failing to categorize
clearly the relationship of crime and victim and perpetrator, one can have lesser punishment.>?
Specifically, a perpetrator charged with homicide may be subject only to a 14-year-sentence or
they may accept a pardon by a family member.>**

Despite these legal steps, honor killings persist in Pakistan. The 2020 annual report by the
Human Rights Commission of Pakistan (HRCP) concluded that the “legislation on so-called
honour killings appears to have done nothing to deter perpetrators of this heinous practice, despite
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the fact that they can no longer hope to be pardoned for their crime.”* Top-down legislation has
failed to counteract longstanding custom in places where local power is exercised through tribal
councils made up of community elders and other established men.>%

The HRCP documented 737 honor killings between June 2017 and August 2018.%7
Although credible official figures on total honor killings do not exist, Pakistani activists have
estimated there are about 1,000 honor killings every year.>*8

Violence Against Women

In both rural and urban areas of Pakistan, violence against women is growing dramatically,
primarily in the home.>* In order to protect the family reputation and the stigma attached to
divorce, many Pakistani women often remain in a violent marriage.®®® Recent research shows the
prevalence of domestic violence in Pakistan ranges from 21 to 50 percent.*! A 2014 study noted
the rate of domestic violence was more than 50 percent across the entire country.®> More recently,
the Pakistan Demographic and Health Survey (DHS) (2017-18) found “that 34 percent of women
ever-married had experienced spousal physical, sexual, or emotional violence and 56 percent who
had experienced domestic violence had not sought any help or talked to anyone about resisting or
stopping the violence.”%

In response, Pakistan has established a few special units to combat gender-based crimes
and provide timely help to victims of rape, acid attacks and honor killing.%** These units, in Lahore,
Gujranwala, Rawalpindi, Faisalabad, Multan, Rahim Yar Khan, Sahiwal, Sheikhupura and Gujrat,
follow the “successful pilot of a special gender crime unit in Muzaffargarh, with a woman sub-
inspector, five women police officials and a gender focal person.”%% While a lack of funding has
adversely affected some units thus far, these efforts are seen as a significant step forward.®%

WOMEN’S RIGHTS IN NEPAL
Domestic Laws

The Government of Nepal has adopted or committed to several normative frameworks for
women’s human rights, including the Convention on the Elimination of All Forms of
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Discrimination Against Women (CEDAW), Beijing Declaration and Platform for Action, 2030
Agenda and its Sustainable Development Goals, and UN Security Council Resolutions 1325 on
Women, Peace and Security (WPS) and 1820, which calls for the protection of civilians, women,
and girls from all forms of sexual violence.®®” Nepal’s commitments to human rights and women’s
rights are enshrined in the Constitution.®®® Article 38 specifically provides for the Rights of
Women.®” Certain provisions include: (1) every woman shall have equal right to lineage without
regard to gender; (2) there shall not be any physical, mental, sexual or psychological or any other
kind of violence against women, or any kind of oppression based on religious, social and cultural
tradition, and other practices; and (3) women shall have the right to special opportunity in the
spheres of education, health, employment and social security on the basis of positive
discrimination.®!?

Special acts to further secure women’s rights in Nepal include the Act to Amend Some
Nepal Acts for Maintaining Gender Equality and Ending Gender Based Violence (2015). “This
Act repealed and amended 56 discriminatory provisions of various previous Acts and also
incorporated provisions to ensure women's rights.”¢!! For instance, some discriminatory provisions
amended by the Act are: (1) the provision that required a daughter to return inherited property upon
marriage; (ii) the provision for summons issued by the court to be received by a male family
member as far as possible; and (iii) the provision for divorce in the case of not having children
within 10 years of marriage. Furthermore, the Act establishes sexual violence as a crime
punishable by varying years of imprisonment, depending on the age of the victim. 12

After two years of consideration, the Nepal legislature adopted the bill on Caste-Based
Discrimination and Untouchability in 2011. The bill is designed to bar discriminatory practices
aimed at the State’s “lowest castes” typically referred to as “Dalits.”!® It further establishes
“punishment for officials guilty of discrimination, criminalizes incitement to caste-based
discrimination, and provides for compensation to victims from perpetrators of biased acts.”®!* The
Domestic Violence (Offence and Punishment) Act (2009) determined to protect the “right of every
person to live in a secure and dignified life”” and “to prevent and control violence occurring within
the family.”®!> The Sexual Harassment at the Workplace (Elimination) Act (2015), provides no
one “should be subjected to sexual harassment in workplace, and provides definitions, scope, and
measures for enforcement and remedies.®!°
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Record of Implementation

Despite these formal legal advances, considerable implementation gaps exist across
Nepal’s social policies related to women’s rights. Specifically, domestic violence, sexual violence,
and class-based discrimination pose significant.’!” Nepal’s Gender Inequality Index value of 0.476
ranked it 115th out of 162 countries.!8

Gender Based Violence

Despite the adoption of the Domestic Violence (Offence and Punishment) Act in 2009,
domestic violence persists. This is in part due to weaknesses in the law. Specifically, the DV Act
does not treat violations as an offense against the State, but rather the individual victim.®'® The
victim must then file her complaint with the National Women’s Commission, the police, or a
district court or local body. “The role of police is limited to facilitating a compromise between the
victim and the perpetrator instead of investigating the incident for purposes of potential criminal
proceedings. Incarceration is not a mandatory punishment, and prosecution is not the government’s
responsibility.”%2° Furthermore, definitions in the DV Act fail to protect women from the full scope
of intimate partner violence, while potentially exposing them to retaliation for reporting.®?!
Finally, the DV Act neglects to provide necessary emergency protections for victims.®??

Perhaps because of these legal failures, gender-based violence greatly afflicts Nepalese
women. Dubravka Simonovié, the Special Rapporteur on violence against women, visited Nepal
in November of 2018. While she commended the political will to combat violence against women
through legislative reform, she noted there are still “numerous shortcomings, including the
persistence of harmful practices that contradict the new legal framework and are preventing the
elimination of violence against women and girls.”*

In the report on her visit, she examines the State’s struggle to eliminate violence against
women. “In the first quarter of 2018, there was a spike in gender-based violence against women
compared with the final quarter of 2017, with the number of cases doubling from 125 to 251,
making up the largest proportion of all recorded violent incidents.”6>* By these accounts, domestic
violence against women resulted in 24 deaths.*> In most parts of the country, domestic violence
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(physical, sexual and psychological) is understood as a private affair.®?® Consequently, domestic
violence is underreported, partly for fear of retaliation, stigmatization, the lack of trust in law
enforcement, and for the low quality of existing services and protection mechanisms for victims
of violence.®?’

Reports of sexual violence and rape are increasing in Nepal as well.52® “According to
Government reports for 2016 and 2017, a total of 1,874 rape cases were filed in court, resulting in
654 convictions and 333 acquittals, while 870 cases of attempted rape were filed, resulting in 270
convictions and 275 acquittals.”®?® Additionally, there was a 9% increase in reports of attempted
rape from April to June 2018.%3°

The UN Human Rights Committee (HRC) addressed Nepal’s failure to hold perpetrators
of sexual violence accountable in the specific case of Fulmati Nyaya (pseudonym), who was
brutally raped and tortured during the internal conflict.®*! The HRC called on Nepal to bring its
laws regarding rape and other forms of sexual violence in line with international standards and
improve victims’ access to justice.®3? Specifically, the HRC noted Nepal’s unreasonable statute of
limitations of just 35 days, which the HRC observed was “flagrantly inconsistent with the gravity
and nature of the crime.” %3 The HRC concluded that the state has further obligations to prevent
and adequately respond to such crimes in the future, including:

(b) adapt the definition of rape and other forms of sexual violence
in accordance with international standards; (c) guarantee that cases
of rape, other forms of sexual violence and torture give rise to a
prompt, impartial and effective investigation; (d) allow for criminal
prosecution of those responsible for such crimes; and (e) remove
obstacles that hinder the filing of complaints and effective access to
justice and compensation for victims of rape and other forms of
sexual violence against women and girls...%%*

Class Based Discrimination Against Dalit Women

Nepal’s Constitution affords fundamental rights to all castes, races and ethnicities.®*> To
further protect these rights, Nepal adopted the Caste-based and Other Social Untouchability and
Discrimination (Offence and Punishment) Act of 2011.5%¢ Yet discrimination against Dalit women
remains widespread.5” The Dalit population is more than 13 percent of Nepal’s population and 50
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percent of Dalits are women.®*® This considerable portion of the population has been marginalized
due to their caste. “Dalits have been considered as impure and ‘untouchables’ and are deprived of
a dignified life and compelled in leading a degrading life. This practice has existed for centuries
and results in discrimination in many areas from social life to access to legal remedies.”®

Dalit women are deprived of basic human rights in Nepal. They endure violations of their
civil, political, economic, social, cultural and religious rights.®** The living conditions of Dalit
women are considerably worse than Dalit men, as they are discriminated against both by higher
castes and within their male-dominated community — in essence, a form of double
discrimination.®*! In a report submitted to the OHCHR, the Feminist Dalit Organisation, (FEDO)
observed that “[t]he discrimination is systematically structured, distinctively marked, gender
biased, collectively targeted, entrenched with violence, and generationally imposed resulting in
life-long disastrous effects.”®*? Subjected to high levels of poverty, vulnerable to various forms of
violence, and denied basic freedoms, Dalit women are offered little recourse in Nepal’s existing
legal structures.®*? Perpetrators benefit from near immunity for violence against Dalit women in
part because the police, who carry caste prejudices themselves, neglect to enforce the law.%4
Perpetrators, as well as police, may use their political, social and economic power to silence Dalit
women and obstruct them from accessing to justice.®*

Impunity

Between 1996 and 2006, the civil war between the Government of Nepal and the
Communist Party of Nepal (CPN (Maoist)) left over 13,000 people dead and 1,300 missing.%4¢ In
signing the Comprehensive Peace Accord (CPA) on 21 November 2006, the Government of Nepal
and the CPN (Maoist) committed to revealing the truth about conflict-related behavior and
promised to deliver justice and reparations to victims of the conflict.%4” Thereafter, two forms of
transitional justice emerged: a Truth and Reconciliation Commission (TRC) and a Commission on
the Investigation of Disappeared Persons (CDP).548

Yet it appears that perpetrators of sexual violence during the war may still escape
accountability. The UN Special Rapporteur observed:

Of particular concern is the impact thereof on women and girls who
were victims of sexual violence, rape and torture during the conflict.
Since its establishment in 2015, the Truth and Reconciliation
Commission has received more than 63,000 complaints of human
rights violations, and the Commission on the Investigation of
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Disappeared Persons has received more than 3,000 complaints. Of
these, approximately 300 are reports of conflict-related sexual
violence, indicating that many victims and survivors have not been
able to register complaints, and they are often afraid to do so for fear
of repercussions. 4

Additionally, while The Enforced Disappearances Enquiry and Truth and Reconciliation
Commission Act of 2014 planned to suspend the statute of limitations on filing cases relating to
rape and sexual offences during the conflict, serious concerns remain that the new Penal Code of
2017 may still fail to provide victims with adequate time to come forward.®>° For example, women
affected by rape and sexual violence during the conflict have been unable to gain access to interim
relief packages, compensation, reparations and other support services.®>! While the relatives of
individuals killed or forcibly disappeared, and those injured or disabled, as a result of the conflict,
were granted interim relief measures, women and girls who are victims of torture, rape, and other
forms of sexual violence, remain barred from such critical compensation.5>? Equally distressing,
victims are further deterred from bringing claims for fear of reprisal or “because they do not wish
to relive the trauma that they have suffered. The fact that a victim is required to submit a first
information report at the police office located nearest to the incident may also deter victims from
reporting for fear of coming face-to-face with the perpetrator.”®3

Apart from the work of the TRC and the CPD, impunity for perpetrators of domestic and
sexual violence in Nepal is high. According to the demographic and health survey of Nepal of
2016, the lack of coordinated, gender-friendly and comprehensive essential services for survivors
of violence against women has led to a high level of impunity for perpetrators, with 66% of women
who have experienced any type of physical or sexual violence opting not to seek help of any
kind.5>*

Even when cases related to sexual violence and the killing of women and girls are reported
to police, impunity for the perpetrators often occurs.®>> One example is the case of Nirmala Panta,
a 13-year-old girl who was brutally raped and murdered in western Nepal in 2018.%°¢ In the public’s
eye, the violence that Panta endured became a symbol for the dangers experienced by Nepalese
women.®7 This sense of insecurity was exacerbated by police incompetence.®>® “Reports suggest
that the pattern of police negligence, including the alleged mishandling of evidence and the
wrongful arrest and alleged beating of a man accused of the crime, has significantly hindered the
investigative process.”%® Many citizens were convinced these actions were a clear attempt to cover
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up for the perpetrators.®®® National protests erupted, demanding the government and law
enforcement find the perpetrators and ensure their accountability. To date, the Panta case remains
unsolved.®!
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LABOR RIGHTS

International labor rights encompass the legal and human rights-based relationships
between workers, their employers, and governments. The interconnected nature of labor rights and
human suffering has led to the field's widespread recognition as a fundamental building-block to
human rights protection.’®? The aim of international labor law®®® is to promote social justice
through the provision of free, impartial, secure, and dignified labor conditions.%%*

This analysis will illustrate two conflicting phenomena within international labor law: first,
widespread ratification and acceptance of key international labor principles and second, state
failure to uphold such principles. In particular, four countries are considered to illustrate this
conflict: Pakistan, Uzbekistan, Bangladesh, and Viet Nam. Each country will be analyzed by their
domestic capacity to uphold eight international treaties. The purpose of this analysis is to highlight
human rights pitfalls in southeast Asia, aiding the Asian Development Bank in the adoption of an
informed and considered human rights safeguard policy.

INTERNATIONAL AND REGIONAL STANDARDS

Recognizing the importance of upholding labor-related rights and standards and promoting
social justice, the United Nations recognized the International Labour Organization (ILO)
(established in 1919) as its first specialized agency in 1946.°> Today, with 187 member states,
ILO standards and policies form the most widely accepted body of international labor law.%¢ TLO
Conventions are international treaties and legally binding on ratifying countries.®®” In 1998, the
ILO’s membership identified eight Conventions as embodying fundmental principles and rights at
work regarding freedom of association and the effective recognition of the right to collective
bargaining, the elimination of all forced or compulsory labor, the abolition of child labour, the
elimination of discrimination in respect to employment and occupation The 1998 ILO Declaration
on Fundamental Principles and Rights at Work requires that all ILO members, by virtue of their
membership in the ILO, respect, promote and realize the principles and rights enshrined in these
fundamental labour standards whether or not they have ratified the Conventions.

First, the Freedom of Association and Protection of the Right to Organize Convention (No.
87) encompasses the longstanding international principle of freedom of association workers and
employers and expresses their concomitant right to organize for the purpose of defending their
rights and furthering their interests. The Convention declares, among other things, that "[w]orkers
and employers. . . shall have the right to establish and, subject only to the rules of the organization
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concerned, to join organizations of their own choosing without previous authorization."%®® In

furtherance of these principles enshrined in the ILO Constitution, the ILO Governing Body
established the Committee on Freedom of Association (CFA) to assess claimed violations of the
rights to freedom of association and collective bargaining. The CFA’s recommendations in specific
cases suggest a way forward to ensure future compliance with international law.®®® CFA
conclusions offer vital insight into a state's failure to uphold the freedom of association principles
outlined in Convention No. 87 and its findings are a key metric to determine a country's capacity
to uphold labor rights.

Second, the Right to Organize and Collective Bargaining Convention, 1949 (No. 98)
encompasses three main principles: (1) protection of workers from "anti-union discrimination;"
(2) the promotion of voluntary collective bargaining for the purpose of determining terms and
conditions of work;%’? and (3) the protection of workers’ and employers’ organizations against
mutual interference.®’! Together, collective bargaining and free association ensure workers the
opportunity to advocate for their labor rights. The social dialogue flowing from these principles is
considered a fundamental element of workplace democracy; 167 states have ratified the Collective
Bargaining Convention.%”2

There are two principal Conventions prohibiting forced labour. The Forced Labour
Convention (No. 29), adopted in 1930, seeks the suppression of all forms of forced and compulsory
labor.®”® This elimination of forced labour includes "all work or service which is exacted from any
person under the menace of any penalty and for which the said person has not offered himself
voluntarily."®”* In 2014 it was supplemented by a legally binding Protocol to advance prevention,
protection and compensation measures and cover human trafficking. Additionally, the Abolition
of Forced Labour Convention (No. 105), adopted in 1957, calls for the immediate abolition of
some forms of forced labor used to suppress in particular civil and political rights and technically
permitted under the 1930 Convention.’”> Each ratifying country is required to strictly and
adequately enforce a prohibition upon forced or compulsory labor through domestic law.%7¢ In
support of these principles, the ILO's Special Action Programme to Combat Forced Labour
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https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100 ILO CODE:C098.
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researches and publishes key data relating to forced labor.6”” This data offers a key insight into
determining a state's ability to uphold human rights.

The fifth and sixth Conventions concern the abolition of child labour. The Minimum Age
Convention (No.138) sets the minimum age required for employment at the end of compulsory
education, or at least at fifteen years (thirteen years for light work).’® The Convention provides
for derogations to 14 years of age (and 12 years for light work) where the economy and
educational facilities are underdeveloped.®” Closely related, the Worst Forms of Child Labour
Convention (No. 182) calls for the priority elimination of all forms work that harm the health,
safety or morals of children, including slavery or slavery-like practices, the recruitment of children
in armed conflict, commercial sexual exploitation of children, using children in illicit activities
and hazardous or dangerous work. .°*° Further, each ratifying state must "ensure access to free
basic education."®®! With the goal of eliminating child labor, the ILO created the International
Programme on the Elimination of Child Labour, which supports countries in their endeavors to
eliminate child labor.®®? The program publishes child labor-related data, offering key insight into
a state's ability to uphold human rights.%3

The seventh and eighth Conventions each promote equal opportunity in the workplace..
The Equal Remuneration Convention, 1951 (No. 100) centers around a key aspect of gender
discrimination in the workplace.5®* Ratifying states are required to work toward closing the gender
pay gap by ensuring equal pay for work of equal value in the public sector and promoting equal
pay in the private sector.®®> The Convention requires that, regardless of sex, workers are equally
remunerated for work that is the same, substantially similar or different in nature but equal in
value; in other words, that remuneration is based on the contents of the job, not the gender of the
worker who is performing the job. In line with these principles, the Discrimination (Employment
and Occupation) Convention (No. 111) requires ratifying states to combat, through a variety of
interventions including domestic legislation, all direct or indirect discrimination in employment
and occupation (i.e. including self-employment), relating to "race, colour, sex, religion, political

677 Special Action Programme to Combat Forced Labour, International Labour Organization. Available at:
https://www.ilo.org/global/topics/forced-labour/WCMS_210827/lang--en/index.htm; Statistics on forced labour,
modern slavery and human trafficking, International Labour Organization, https://www.ilo.org/global/topics/forced-
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883 See Child labour in Asia and the Pacific, International Labour Organization. Available at:
https://www.ilo.org/ipec/Regionsandcountries/Asia/lang--en/index.htm.
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opinion, national extraction or social origin[.]"®%¢ Together, these conventions form a prohibition
against most forms of workplace discrimination and promote equal employment opportunity.

The above Conventions encompass four main categories of internationally recognized
labor rights, forming a basis for the following analysis: (1) Freedom of association and
unionization; (2) forced labor; (3) child labor; and (4) equal employment opportunity. Each of the
four countries mentioned above will be considered with regard to their compliance and
performance under these four labor categories. Despite broad acceptance of these international
principles, implementation is generally characterized as sparse, difficult, or nonexistent.

LABOR RIGHTS IN PAKISTAN
Domestic Laws

The Islamic Republic of Pakistan (Pakistan) has been clear: its goal is to promote and
uphold labor rights within its borders. Pakistan has asserted this position by ratifying all eight ILO
fundamental Conventions. The four principal categories stemming from the Conventions are
apparent in the Constitution of Pakistan. In particular, Article 11 forbids: "[a]ll forms of forced"
and hazardous labor conditions.®®” Article 17 grants the right to exercise free association.®®® Article
25 establishes the right of equality in the workplace.5® Lastly, Article 37(e) promotes social justice
through mandating humane working conditions.®”® Pakistani domestic law goes further than
granting constitutional rights. The state's body of labor law continuously develops in response to
"socio-economic conditions, state of industrial development, population and labor force explosion,
growth of trade unions, level of literacy, Government's commitment to development and social
welfare."®! Pakistan's domestic law encompasses over seventy labor-related laws, promoting
employment relations, workplace conditions, occupational safety, and labor welfare.*> The
following paragraphs briefly examine Pakistan's most significant labor laws.

Under the Industrial Relations Ordinance (IRO), workers are permitted to freely organize
and unionize.%®* The IRO further requires all trade unions to register in the province in which they
operate, or with the National Commission if the union is intended to operate nationwide.®*
Pakistan's Labour Court hears labor-related cases filed by aggrieved parties.®%
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Pakistan has taken significant steps in implementing domestic legislation prohibiting two
main forms of forced labor. The Sindh, Khyber, Punjab, and Gilgit-Baltistan regions have regional
laws permitting victims to nullify any obligations they have accrued under a bonded labor
agreement.®® Further, the federal Prevention of Trafficking in Persons Act imposes criminal
punishment of up to seven years upon those found guilty of trafficking in persons.®’

Pakistan has a significant body of domestic law prohibiting and attempting to abolish child
labor. Regional law sets the minimum employment age at fourteen in Khyber Pakhtunkhwa and
Sindh, and fifteen in Punjab, each in accordance with the national Employment of Children Act
and Employment of Children Rules.®”® Equally important are Pakistan's (albeit few) programs to
eradicate child labor. For example, the national Children Support Program economically
encourages families to keep their children in school, distributing the equivalent of US$3 million
directly to families between 2007 and 2017.5%°

Lastly, Pakistan has little domestic law pertaining to equal employment opportunities. In
2002, Federal law was enacted allowing courts to "re-instate" workers dismissed from their jobs
in a discriminatory manner.””® However, women were not afforded such protections until mid-
2010, when the President of Pakistan signed the Protection Against Harassment of Women at the
Workplace Act, imposing penalties on employers and employees found guilty of work-based
harassment against women.”®! While this flagship law represents a progressive shift in Pakistan's
labor-related legislation, cultural barriers have discouraged law makers from legislating more
significant protections for women in the workplace.”*?

Record of Implementation

The Pakistani labor force is one of the largest in the world, made up of an estimated 72.3
million people in 2020.7% Pakistani labor law thus plays a substantial role in the lives of millions.
Unfortunately, there is a gap between domestic law and its enforcement.
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Freedom of Association and Unionization

The right of workers to freely and peacefully associate is recognized by Pakistan, but not
in its entirety. The government maintains the right to halt gatherings deemed a threat to public
order.”%* Moreover, procedures for a labor gathering to become legally recognized are difficult,
unnecessarily cumbersome, or impossible.”% Protests against labor conditions are organized
regularly but are often quashed by police, failing to have a lasting impact.”’ Recently, over fifty
Pakistani doctors were arrested and imprisoned while protesting unsafe workplace conditions
stemming from the COVID-19 virus.””” Complaints to the CFA suggest that situations like this are
not uncommon. The Pakistani government has suppressed labor protests, ostensibly to protect
public order.””® When allegations of police violence against protesting and striking workers were
made to the ILO Committee of Experts (CEACR), the Pakistani government neglected to
respond.””” The CEACR also noted the government’s failure to provide information on any
investigation of previous acts of police violence against workers.”!® Moreover, the government has
failed, or been unwilling, to discourage private suppression of labor protests.”!! Companies
commonly prohibit their workers from going on strike, either physically or through threat of job
loss.

Despite official recognition of the right to unionize, a closer analysis of Pakistan's
workforce suggests that Pakistan falls short of international unionization standards. Pakistan's
unionization rate is very low; an estimated two million Pakistani workers were members of a labor
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20/h_5b2£fea9ft8892b69cfe1b006f19¢5381; Asad Hashim, Pakistan arrests doctors protesting for coronavirus
medical gear, Aljazeera. Available at: https://www.aljazeera.com/news/2020/4/7/pakistan-arrests-doctors-
protesting-for-coronavirus-medical-gear.

708 See e.g., International Union of Agricultural, Hotel, Restaurant, Catering, Tobacco and Allied Workers
Associations (UIF v. Pak.), 2013 CFA No. 3018; Karachi Electric Supply Corporation Labour Union (KESC v.
Pak.), 2011 CFA No. 2902; The International Confederation of Free Trade Unions (ICFTU v. Pak.), 2004 CFA No.
2399.
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union in 2016, representing a mere 3% of the nation's workers.”!? According to an ILO survey of
over one hundred countries, only five had lower unionization rates.”!3

Pakistan's Industrial Relations Act (IRA) is the main national law promoting the
registration of trade unions.”!* The act is exclusionary in nature, and does not apply any protections
to Pakistan's police, armed forces, administrative employees, educational staff, orphanages, or staff
of public hospitals.”!> Most substantively, the IRA fails to afford protections to Pakistan's rising
informal’'¢ labor force.”!” A lack of enforcement mechanisms allows employers to discourage
worker unionization.”!® This allows employers, who possess strong incentives to discourage
workers from unionizing, significant power over the process.’!”

Forced Labor

Forced labor persists in Pakistan in several contexts: bonded labor and human trafficking’°

as well as the use of forced labor as a penalty for breaches of legal restrictions on freedom of
expression and freedom of religion and of labor discipline.”?! Bonded labor generally occurs in the
form of a Peshgi (similar to debt-bondage), where workers receive a loan from their employer (or
a third party 'owner') and are subsequently indebted to repay the debt through labor. Due to high
interest rates and post-agreement alterations, repayment of the Peshgi is usually a difficult or
impossible task.”?? Moreover, the Peshgi can legally transcend generations. If an indebted laborer
dies or is no longer able to work, their labor obligations pass to family members.”?* The Peshgi
creates a modern system of enslavement, locking laborers to the whims of their financier. Although
all forms of Peshgi are a nuisance and equate to bonded-labor, only some forms are illegal under
Pakistani law. Many Pakistani laborers find themselves in an endless cycle of servitude and due to
a lack of alternative financial opportunity, turn to organ harvesting to repay their debts.’?*
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(2018). Available at: https://www.ilo.org/wcmspS/groups/public/---asia/---ro-bangkok/---ilo-
islamabad/documents/publication/wecms_626921.pdf.
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There are also shortcomings in Pakistan's labor judiciary. Under the 2002 IRO, a worker
must first bring any labor rights related claim to their employer. If the worker is unsatisfied with
the employer's decision, or if the employer fails to issue a decision within one month, the worker
is then permitted to bring the claim to Pakistan's Labour Court.”> This dispute resolution system
offers little support to those working under Peshgi. Labor court proceedings are "lengthy and
expensive" for workers; expenses are often in excess of a worker’s annual salary.”?® Accordingly,
this means few cases are heard, and those that are skew heavily in favor of wealthy employers who
can afford superior legal teams, tying up court proceedings for months or years.”?’

Finally, Pakistan is oft cited as an international human trafficking hub.”?® Laborers are
enticed by high-paying job offers, instead finding themselves trafficked into a life of hard labor.”?’
An estimated 3,186,000 people are living in modern slavery conditions.”*° According to the Global
Slavery Index, only seven countries fare worse in terms of the prevalence of slavery.”?!

Pakistan's mixture of a lack of written law and low levels of judicial enforcement allows
some unscrupulous employers to take advantage of workers. Some argue the current government
is too weak to enact meaningful reform.”>? Although Pakistani law outlaws many forms of Peshgi
and other forms of modern slavery, enforcement is weak. In fact, evidence suggests police and
government officials fail to identify victims of modern slavery.”>> Moreover, Pakistan's labor
inspectorate is small, under-funded, and undertrained to address the gravity of the situation.”?*

Child Labor

Pakistan has taken a strong stance against child labor in its domestic and international legal
structure. However, due to high poverty rates and various socio-economic factors, child labor is

25 National Labour Law Profile: Islamic Republic of Pakistan, International Labour Organization (Jul.
2004). Available at: https://www.ilo.org/ifpdial/information-resources/national-labour-law-
profilessWCMS _158916/lang--en/index.htm.
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al.pdf.
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rampant across rural Pakistan.”>> Child labor in Pakistan gained popularity during the industrial
revolution of Zia-ul-Haq, and today the country's economy is deeply reliant upon this vulnerable
labor force.”?® Pakistan's child labor force numbers in the millions.”*” The ILO Committee of
Experts has observed that, despite recent improvements, the use of child labor remains
“considerably high.””*8 Of 197 countries surveyed, only seven rank worse in terms of frequency
and severity of child slavery.”>® On average, Pakistani children work upwards of twenty-four hours
each week, in potentially dangerous conditions best described as 'appalling'.’#® Pakistan also has
the world's second highest amount of out-of-school children, estimated at 22.8 million.”#! Despite
Pakistan's plethora of domestic law, social programs, and international commitments aimed at
combatting child labor and slavery, enforcement mechanisms are insufficient to the gravity of the
country's situation.”#?

By the equivalent of sixth grade, a mere 41% of girls and 51% of boys participate in
school.”* Compulsory and free education is an important element to fighting child labor,’** but
the government of Pakistan has unfortunately neglected this principle, particularly due to low
levels of funding. Pakistan's government spends a mere 2% of its national GDP on education,
while reports suggest 4% is needed to promote child participation in education and uphold their
human rights.”*> Families are often left with a difficult decision: send their children to work, where
they will contribute to the family income; or send their kids to school, incurring the related costs.
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Another important aspect of preventing child labor is an adequate labor inspection force.
Pakistan's labor inspectorate is low; in 2017 Human Rights Watch estimated 547 inspectors were
employed to oversee 350,000 factories throughout the country, which has led to insufficient
enforcement and overburdened the country's inspectorate.”*® As such, employers performing a
cost-benefit analysis as to whether to employ children in their workforce have little to worry about
in terms of domestic punishment. In 2019, Pakistan's Punjab region implemented a ban on federal
factory labor inspections, following employer claims that inspectors unreasonably interfered with
their workforce.”*” The CEACR has repeatedly urged Pakistan to strengthen enforcement
capacity.’*8

Equal Employment Opportunity

Gender disparity in the Pakistani workplace runs deep, perhaps contributing to many of the
country's economic struggles.”® The exclusion and unequal treatment of women in the workplace
is deeply ingrained in the nation's religious culture and apparent across al// of Pakistan's
industries.”® There are two considerations regarding Pakistan's gender-based labor discrimination.
First, women account for merely 20% of the country's workforce, despite accounting for 50% of
the overall population.’! This is a comparatively low ratio of women in the workplace; in a survey
of 187 countries, only nine employed proportionally fewer women than Pakistan.”>? The second
consideration is Pakistan's gender pay gap. According to a 2018 ILO report, Pakistani women
earned 34% less than men performing the same (or substantially similar) work.”>* By comparison,
a survey of seventy-three similarly situated countries found Pakistan's gender pay gap to be the
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worst.”>* Considering these findings and more, Pakistan ranks third-to-last on The Global Gender
Gap Index (of) 2020, performing only slightly better than war-torn Yemen and Iraq.”>

Pakistan's domestic law fails to overcome the cultural norms contributing to discrimination
against women in the workplace, and in many ways, the principles of equality that are outlined in
Pakistan's domestic legal regime are outweighed by the country's culture of female workplace
suppression. Moreover, Pakistani law still has significant impediments to women in the workplace.
High legal costs for gender discrimination lawsuits and complex legal processes mean few cases
of gender-based discrimination are heard, and even fewer result in victory for the employee.”>®
Furthermore, little legislative work has been done to enact the non-discriminatory principles found
in Pakistan's constitution. In fact, many claim women have been "generally neglected" under
Pakistan's legal regime.”” Pakistani women are discouraged from working due to cultural norms
as well as more deeply rooted issues such as limited access to education and on the job training for
women. Another factor rarely considered under domestic law is the nation's taboo against female
drivers. Across Pakistan less than 5% of women are licensed to drive.”>® This means women are
heavily dependent upon public and workplace transport systems for commuting to work, but
systems are rarely in place outside of the formal sector and no legislation has looked to address
this issue.””

For women, Pakistan's biggest failure exists in its implementation and enforcement of
existing laws. Current laws are often ignored across the formal sector, and almost always ignored
in the informal sector. Pakistan's weak labor inspectorate is simply insufficient to cover the
country's large workforce, and when labor inspections do take place, inspectors are not typically
concerned with gender discrimination.”®® Lack of a sufficient inspectorate, coupled with "slow,
costly, and generally inaccessible" judicial remedies means enforcement of gender-based legal
violations is virtually nonexistent.”®! Many of the issues surrounding gender discrimination are
also present with regard to discrimination on the basis of religion and social origin.”®?

754 4.

55 Global Gender Gap Report 2020, World Economic Forum. Available at:
http://www3.weforum.org/docs/WEF_GGGR_2020.pdf.

756 Faiza Aii, Feminist Movement and Legal Framework in Pakistan: Implication for Equal Employment
Opportunity 12—-16 Macquarie University. Available at: https://www.anzam.org/wp-content/uploads/pdf-
manager/2045 ALI FAIZA.PDF.

57 Id. at 14-15.

58 Breaking Barriers: Pakistan's Female Only Rickshaw Drivers, Plan International Organization,
https://plan-international.org/case-studies/breaking-barriers-pakistans-female-only-rickshaw-drivers; Frida Khan,
Barriers to pay equality in Pakistan, 38 International Labour Organization (2017). Available at:
https://www.ilo.org/wemsp5/groups/public/---asia/---ro-bangkok/---ilo-
islamabad/documents/publication/wecms_554791.pdf.

759 14,

760 Id. at 16.

61 Id. at 17.

762 See Int’l Labor Org., Observation (CEACR) — adopted 2017, published 107" ILR Session (2018).
Available at:
https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_ COMMENT 1D:3340639:NO.

71



LABOR RIGHTS IN BANGLADESH
Domestic Laws

The People's Republic of Bangladesh (Bangladesh) has ratified seven of the eight ILO
fundamental Conventions. In furtherance of international law, the four main principles are
inscribed into the country's body of domestic law, principally in the Constitution. Article 3 forbids
"[a]ll forms of forced labour" and imposes criminal punishment on individuals found in
violation.”® Article 3 further grants the right to freely assemble, associate, and unionize.’”®* Article
2 asserts the state's responsibility to legislate "effective measures" protecting social and economic
equality amongst men and women.’%> While protection against child labor is not specifically
mentioned in the Constitution, it does include provisions that tend to work against the practice; for
example, section 17 demands the State establish a compulsory free education system.”6¢

Bangladeshi labor law has developed significantly since the Constitution's inception in
1972. As recently as 2013, the Bangladesh Labour Act was amended (enacted in 2006), further
asserting the four main principles of international labor law.”®” Additionally, Bangladesh's Penal
Code covers labor principles, imposing criminal penalties upon those found in violation of
another's rights.

The right to unionize is recognized extensively under the Bangladesh Labour Act. Chapter
13 asserts all workers have the right to unionize, without any distinctions.”*® The Act requires
union registration with a government agency, and proceeds to outline a list of registration
requirements, including a minimum of 30% relevant workforce participation in the union and a
maximum of one union association under each employer.’®® In 2015, the Bangladesh Labour Rules
imposed further registration requirements upon unions, including limitations on a union's ability
to elect representatives and severe limitations on the right to strike and protest.”’" These
requirements are cumbersome, falling short of international standards.

Bangladeshi domestic law protects against and prohibits various forms of forced labor. In
particular, the Penal Code prohibits various forms of slavery and forced labor.””! The Human
Trafficking Deterrence and Suppression Act of 2012 criminalizes labor trafficking and sex
trafficking, and the Bangladesh Labour Act sets minimum wage, employee identification, and
contractual standards.”’? By international standards, Bangladesh's compilation of domestic law
sufficiently prohibits the worst forms of forced labor. However, many outlined penalties for
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violations of domestic law are "disproportionate" compared to the seriousness of the offense.””? In
a somewhat perplexing pattern, punishments and penalties fall into one of three categories: (1)
cruel, unusual, and too severe; (2) congruent with international standards; or (3) insufficient to
dissuade offenders. For example, individuals found guilty of dealing in sex work face the death
penalty, and those found in violation of Labour Act face the possibility of life imprisonment.”’*
Conversely, individuals found guilty of enslaving another in violation of the Penal Code face up
to one year in prison and a small fine.””

Bangladesh has a wide body of domestic law charged with combatting child labor,
including various acts, policies, and the Penal Code. The 2006 Bangladesh Labor Act consolidated
existing law, setting the minimum age of work at fourteen years, or twelve years for light work
with parental permission.”’® Under the 2006 Act, adolescents aged fourteen to eighteen are
permitted to work in a limited capacity.”’’” In furtherance of these principles, the National Child
Labor Elimination Policy of 2010 was implemented, aimed at undertaking a National Plan of
Action to enforce existing domestic law prohibiting child labor in hazardous conditions.””® Finally,
the National Education Policy mandates the government provide compulsory free education to
children through (the equivalent of US) eighth grade.””

Legislation promoting equal opportunity of employment in Bangladesh is continually
progressing. The Maternity Benefit Act was adopted in 1972. Among other things, the Act
implemented a mandatory paid maternity leave and prohibited termination on the grounds of
pregnancy.’®? Importantly, in a country struggling to integrate women into the workforce, this Act
is often seen as unnecessarily exclusionary by prohibiting women from working even if they are
able.”8!

Prior legislation, which is still binding in Bangladesh, prohibits women from working in
mines, carrying more than twenty kilograms, and work beyond "typical" hours. Moreover, women
must be provided separate accommodations, canteens, toilets, and sitting areas.’®? Today, these
laws are met with heavy criticism from pundits claiming this type of legislation further enforces
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societal norms of anti-female discrimination. Some employers avoid the financial burdens and
potential penalties of these laws by simply refusing to hire women.”83

Finally, the Penal Code of Bangladesh makes illegal any workplace discrimination based
on religious beliefs or sexual orientation.”®* While the constitution of Bangladesh requires that the
state take affirmative measures to reduce race-based discrimination, little has been implemented
to that end.”®

Record of Implementation

The Bangladeshi labor force was composed of an estimated 71.2 million people in 2020.786
The following section highlights Bangladesh’s challenges in enforcing both international and
domestic law.

Freedom of Association and Unionization

Despite recognition of the importance of the right to freely associate, recent accounts
illustrate larger anti-union issues. Bangladesh currently has a so-called article 26 complaint
pending against it at the ILO alleging failure to observe the Freedom of Association and Protection
of the Right to Organize Convention and the Right to Organize and Collective Bargaining
Convention.”®” Such a complaint is the highest level type within the ILO system, brought before
the Governing Body and with the possibility of establishment of a Commission of Inquiry.

An illustration of the challenges that Bangladesh faces is the wage protests of garment
workers in 2018. Bangladesh is the world's second largest garment producer, generating about
US$36 billion for the country's economy each year.”®® A union-led strike in late 2018 of over
50,000 unionized and non-unionized garment industry workers called for an increase to the
minimum wage.”®® In an effort to disperse protests and reopen garment factories, the government
formed a wage review committee, although its impact was unclear and the minimum wage remains
unchanged as of 2021.7° That was not the only response, however. First, when workers refused to
back down from their demands, police stepped up with rubber bullets, tear gas, and water
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cannons.””! Numerous reports indicate police raids following the protests, firing rubber bullets at
individuals in the sanctity of their homes.”? Second, over 7,500 workers were dismissed from
work as a direct result of the strike and many of them were barred from future work in the garment
industry. Lastly, unions report numerous arrests of union member and leaders resulting from the
strike.”®?

In 2019, less than 5% of Bangladesh's workforce identified as a member of a labor union.”*
Bangladesh's low rate of unionization stems in significant part from government actions. First,
government officials reject nearly half of all union applications.”> Minimum standards to form a
union are unnecessarily cumbersome, requiring: a minimum 30% of the total workforce
participation to unionize, and extensive (sometimes impossible) identification processes of union
members. For example, union members are required to provide identification numbers contained
on union membership certificates which are "seldom" retained.”® Meanwhile, lack of appellate
procedures means little recourse for denied applicants.”” The government has represented to the
CEACR that it is addressing these causes of low unionization, although the information provided
appears fragmentary.””® A second factor contributing to low unionization is that government
officials seldom hold private factories, organizations, and employers accountable for anti-union
practices.”®

Forced Labor

According to Global Slavery Index data published in 2018, an estimated 592,000
Bangladeshis are living in conditions of modern slavery.®®® While modern slavery is rare across
the country's formal sector, rural workers represent an exploitable and legally unprotected
workforce in which forced labor is common.®’! Forced labor manifests through of debt bondage
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and human trafficking. Due to Bangladesh's geographical location, high unemployment rate, high
poverty rate, and low education rate, the country is an international human trafficking hub.30?
Human traffickers lure vulnerable Bangladeshis with the promise of reasonable work, then lock
them into slave-like labor, either in Bangladesh or a nearby country.’%

Because of relaxed penalties, a lack of labor inspectors, and economic incentives,
Bangladesh has had little success in combatting forced labor within its borders.® For example,
Bangladeshi tea workers, who are underpaid to begin with,%%® are often left with little practical
alternative than to continue producing tea for their entire life. Tea workers have little claim to the
land on which they live, generations of families typically residing in accommodations provided by
tea garden owners or the government.3% It is common for a tea farmer to grow up in a tea garden
house, die in the house, and pass it on to their children. However, because the tea garden owners
or government own the house, if at any point the family stops working the tea garden, they will in
turn lose the family home.®*” There is a limited domestic legal framework in place to protect
against such coerced labor.3%® Similarly, in Bangladesh's shrimp industry, wealthy middlemen
exploit poor shrimp farmers on a large scale. Shrimping equipment is expensive, and middlemen
finance operations through an opaque system of money lending. Most of the 160,000 "smallholder"
farms across the country are funded using this method.?” As a result, entire shrimping
communities and families become indebted to predatory lenders. These agreements require
shrimp-sales exclusivity, meaning the small farm is required to sell all shrimp at below market
pricing to the lending middleman.?!° Thus, a system of predatory lending effectively results in debt
bondage and price control. The government is often criticized for failing to enforce the law,
employing only 20 inspectors for 50,000 farms.3!! Finally, current domestic law makes it difficult
for migrant workers to leave abusive employers without risk of deportation. The law permits
deportation of migrant workers found in slave-like conditions, and reports suggest this practice
may be common.®!? For migrant workers with a family and life in Bangladesh, the choice between
deportation and exploitative work conditions is a difficult one.
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Child Labor

In 2013 (the last year data was published), the International Programme on the Elimination
of Child Labour estimated 3.4 million Bangladeshi children between the ages of five and seventeen
engaged in some form of economic activity, 1.3 million of whom were engaged in one of the worst
forms of child labor.?!3 For example, children were found working in the drug trade, commercial
sex trade, agricultural sector, industrial sector, and public services sector. Moreover, forced child
labor, including that resulting from human trafficking, was found in the fishing industry,
production of bricks, sex work, domestic work, and forced "begging" industry.®!* Begging street
children represent a particularly heinous form of child labor in Bangladesh. Across the country,
criminals force children into a life of beggary through emotional and physical coercion,
undergoing one of the "worst forms of child labor" while soliciting for money.8!° Passers-by give
the children money, and the children give the money to their captors.®!¢ Draconian laws impose
criminal liability on children over nine years old found begging.8!”

As discussed previously, much of the country's domestic law aimed at combatting child
labor does not reach the informal sector, where child labor is most prevalent.?!8 Child labor runs
deep in Bangladesh and is influenced by social, economic, cultural, and religious factors. These
factors make reform difficult for Bangladesh's government. For example, a mere 81% of children
ages five to fourteen attend school, while 7% combine both work and school.®!® Additionally, for
large families struggling with extreme food scarcity, children represent a valuable source of
income, with few practical economic alternatives.®?° Lastly, labor inspector funding and numbers
are comparatively low, and labor inspections are only conducted in the formal sector.®?! The
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Department of Inspection for Factories and Establishments employs a mere 312 inspectors to
police and regulate the country's workforce of 71.2 million.%??

Equal Employment Opportunity

In Bangladesh, women's presence in the workforce is sparse, albeit steadily growing. In
2020, women accounted for nearly 31% of the workforce, a 6% increase since 2010.82* However,
female participation in the workforce is low compared to males. In 2018, only 36% of working
age females were employed, 46% behind male labor-force participation.’?* Furthermore,
Bangladeshi women typically work entry-level positions, and thereafter struggle to climb the
corporate ladder.®”® The challenge of providing equal opportunity is embedded the country's
culture: "[t]he social forces which are creating gender differentials are based on age-old patriarchal
traditions and values that still prevail in most parts of Bangladesh."¥2¢ For example, the practice of
early marriage is common, and 59% of Bangladeshi women are married before turning eighteen,
while 22% are married before turning fifteen.®?” Early marriage inhibits female participation in the
workforce.3?8

In many ways, the situation for female workers in Bangladesh is superior to countries with
similar economic standing, and data suggests their situation will continue to improve. For example,
the country's gender pay gap is relatively low, even compared to countries with much higher
median incomes. Women are paid only 8% less than their male counterparts.®*® With this and
additional factors in mind, Bangladesh ranked fiftieth on the Global Gender Gap Index of 2020,
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above wealthy countries such as the United States, Singapore, and Italy.?*° Further, Bangladesh is
the highest-ranking country in South Asia.®’!

LABOR RIGHTS IN UZBEKISTAN
Domestic Laws

The Republic of Uzbekistan (Uzbekistan) has ratified all eight ILO fundamental
conventions. It has recognized fundamental labor rights in the Constitution of Uzbekistan,
implemented domestic legislation in accordance with the four main labor categories, and funded
programs in furtherance of the main principles.

Uzbekistan's Constitutional law protects labor rights in many forms. Article thirty-four
provides all citizens with the right to freely associate, form trade unions, and participate in worker
strikes, further requiring that no public or private entities infringe upon those rights.®*? Importantly,
the Constitution requires that all trade unions register with the Federation of Trade Unions
Uzbekistan.?3? Article thirty-seven prohibits all forms of forced labor except as punishment for a
crime.33* Article forty-six provides that all constitutional provisions, including those ensuring the
rights to work, apply equally to all citizens, without discrimination based upon race, gender, or
religion.®3® The Constitution does not expressly provide a minimum working age; however, it does
compel the state to provide free secondary education and care for orphaned children.®3¢

Uzbekistan has one main law governing trade unions. Until recently, Uzbek workers relied
on an outdated version of the law enacted in 1992 for the protection of their rights. This law made
joining, creating, and operating trade unions unnecessarily difficult.®3” Thus, the March 2020
amendment to this law was long-awaited by Uzbek workers. The amendment had three main
provisions:33® the development of union rights to meet ILO standards, the promotion of
unionization rates through less-strenuous registration procedures, and the implementation of
government-led union "inspections" designed to ensure union member rights are upheld.®*° Trade
unions are still required to register with and report member information to state entities.

Uzbekistan's workforce is afforded the right to freely associate, particularly the right to
organize labor strikes and mass gatherings. On its face, Uzbek law requires prior notification of

80 Global Gender Gap Report 2020, World Economic Forum. Available at:
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worker gatherings and a designation of the site upon which the gathering will occur.®*® While it
may seem reasonable to allow government officials the ability to prepare for mass gatherings,
officials retain the right to ban gatherings before they begin without due process or good cause.?*!
Penalties for violation of gathering laws are harsh for participants, labor unions, and gathering
facilitators alike.34?

In 2019, the government of Uzbekistan took two steps to prohibit the country's worst forms
of forced labor. First, article 135 of the Criminal Code was amended to make illegal the
exploitation of another for the purposes of work and sex work.?** Although the article imposes
penalties upon individuals who violate it, these penalties fall well-short of international standards.
First time offenses are considered "administrative," resulting in mere fines, while repeat offenders
fare slightly worse and are charged with a criminal offense and imprisoned up to five years.?** In
contrast, for the same crime, the United States imposes a penalty of twenty years imprisonment,
India sets a range of seven years to life depending on the severity of the crime, and the Philippines
impose up to twenty years imprisonment.3*> Second, the government increased the number of labor
inspectors from about 200 to 400.84¢ This inspectorate saw increased successes, but still falls short
of recommended ILO and international standards.’*” Despite recognition of and commitment to
international principles prohibiting forced labor, Uzbekistan has not implemented further
legislation prohibiting forced labor.

Following Uzbekistan's ratification of the Minimum Age Convention in 2009, the country
took significant steps to ensure their domestic legislative regime met international standards. The
Law on the Guarantees of the Rights of the Child meets international standards, setting the
minimum working age at sixteen years or fifteen years for part-time, light work.%*® The Labor
Code prohibits minors from working in potentially hazardous conditions. Together, the "Decree
on Adoption of the List of Occupations with Unfavorable Working Conditions to Which it is
Forbidden to Employ Persons under Eighteen Years of Age" and "The Decree on Approval of
Provision on Requirements on Prohibition of Use of Minors' Labor" codified activities forbidden
to children under eighteen years of age.’* These two decrees and labor code provisions form a
domestic framework mirroring the international prohibition on the worst forms of child labor.
Finally, the government provides twelve years of compulsory free education to each child.?>°
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Uzbekistan's Labor Code affords Uzbek workers key rights surrounding equal employment
opportunity. Article 6 of the Code affords workers protections from discrimination based on "sex,
age, race, ethnic nationality, language, social origin, property status. . ., religion, convictions,
affiliation to social associations as well as other circumstances not related to professional qualities
and results of their Labour." However, the act goes on to permit discrimination against women
where the employer deems the work to be suitable only for men.3>! Article 58 further provides
protections for pregnant women but prohibits women from working in mines, under unfavorable
conditions, at night, overtime, and on weekends.3>?

Record of Implementation

In Uzbekistan, over 14 million workers rely on government provided labor protections.®>
However, the state is often unwilling or unable to uphold international obligations. The
government has often discouraged the spread of information relating to internal human rights
conditions. Thus, data relating to labor violations is sparse.5>*

Freedom of Association and Unionization

The 2020 amendment made it easier for unions to operate, but the tangible outcome of the
amendment is yet to be seen. In the past, registration requirements were unnecessarily cumbersome
for Uzbek workers, leading to low unionization rates.®>> While the new amendment looks to
alleviate strain on unionizing workers, it does not relieve some of the most important burdens
preventing the creation and joining of unions. The list of requirements to form a union is still
extensive, compared to international standards.®*® Since the amendment's inception, rigorous
unionization requirements continue. In January 2021, Human Rights Watch reported numerous
denials of union applications due to minor "grammar or even punctuation mistakes, missing
information, or the language used" in the application, even with the 2020 legislation.®>” These
practices have led disgruntled applicants, the European Union, the U.S. State Department, and the
United Nations Human Rights Committee to accuse the country's unionization regime of being
arbitrary and concerning.3>8

Unions that are allowed to form often do not escape the umbrella of government
supervision. Until March 2021, the government kept a "death-grip" over all unions, ensuring union
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decisions aligned with government goals.®>® Although celebrations erupted as the first independent
trade union was created in Uzbekistan, reports suggest government officials continue to harass
union members.?? Free trade unions represent a shift in the right direction for Uzbekistan.®! but
most unions remain heavily dependent upon and controlled by the government.

Although freedom of association is recognized as a fundamental right under the
constitution and protected through domestic legislation, this law is rarely upheld. Government
authorities rarely grant gathering requests, and unsanctioned gatherings are generally broken up
by police.®52 Police breakups of public gatherings are usually justified because of overly vague
definitions of "extremism" and "extremist activity."33 Penalties for both forming and participating
in unsanctioned gatherings are harsh.** Freedom House scored Uzbekistan zero out of four in the
categories of freedom of assembly and freedom to unionize.?¢®> Similarly, the UN Human Rights
Committee has expressed significant concern over freedom of association in Uzbekistan. 86

Forced Labor

When Uzbekistan gained independence from the Soviet Union in 1991, the country
inherited an economic system built forced laborer. Since then, the country has achieved few
improvements in this area. Much criticism has been directed at Uzbekistan's cotton industry, on
which the country relies heavily for economic success.®’ Forced labor is widespread. In 2017 for
example, the Uzbek government, under international pressures, released over 200,000 university
students, teachers, and medical staff from forced labor in the cotton industry.®®® The national and
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local governments were implicated in forced cotton labor, as they have engaged in threats,
withholding of welfare payments, and withholding of education if students, teachers, and medical
staff refused to work the cotton fields.’®® Despite government claims that the practice was
abandoned in 2018, evidence of state coercion in Uzbek cotton fields was found in the 2019 cotton
season as well.}” However, government claims of systematic abandonment were corroborated by
international organizations during the 2020 harvest.®”! The ILO praised Uzbekistan's government
for implementing reform and substantially eliminating forced labor during the 2020 harvest. There
is some evidence that state coercion in the cotton industry may still exists in the guise of "volunteer
work."872

The case of Uzbekistan's cotton industry is illustrative of a larger, more widespread
problem. According to the Global Slavery Index, 160,000 Uzbeks are currently living in conditions
equivalent to modern slavery across all industries.”® Proportionally, that means over five out of
every 1,000 Uzbeks are currently living in modern slavery; however, this number is decreasing
with each passing year.8’* The Uzbek government's struggles to eradicate forced labor manifest in
three main ways. First, enforcement is lax. In 2019, the government conducted 66 labor
investigations, finding a mere three individuals guilty of labor exploitation under Article 135 of
the criminal code, despite 160,000 estimated forced laborers.®”> Moreover, no reports indicate
government officials being prosecuted for their direct perpetration of forced labor in the cotton
industry. Second, the government's labor inspectorate is weak and insufficient to combat the
country's slavery practices. Inspectors are unable to investigate labor violations at scale, instead
focusing on low-level forced labor perpetrators.®’® Third, the law does not afford all victims of
forced labor the same protections and rehabilitations as Uzbek citizens.5””

In recent years, Uzbekistan has taken significant steps to fight forced labor; however, new
domestic law still faces significant challenges. In particular, three government steps represent their
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commitment to reducing forced labor. First, the government has invested significant resources in
educating workers of their rights, as well as the dangers of forced labor.®’® Second, the labor
inspectorate is increasing. In 2020, the labor inspectorate monitored 3,048 cotton farms during the
harvest. The inspectorate found over 540 uncontracted workers, but no criminal charges were filed
based on these findings.?”® Third, Uzbekistan now allows third party monitoring of cotton harvests.
As mentioned above, the ILO found that forced labor had significantly decreased in the 2020
harvest, while systematic forced labor likely did not occur.?3°

Child Labor

In Uzbekistan, conflicting practices towards children warrant separate consideration under
the Minimum Age Convention and Worst Forms of Child Labor Convention. First, under the
Minimum Age Convention, Uzbekistan has significantly reduced the number of child laborers.
Precise data on child labor in Uzbekistan is difficult to uncover, but a 2006 ILO survey found over
4% of Uzbek children aged five to fourteen years engaged in some form of labor; however, the
government has made significant improvement to domestic legislation and enforcement
mechanisms since those findings.®¥! Data from a 2019 United Nations Educational, Scientific and
Cultural Organization (UNESCO) survey found a substantial 84% of children aged five to fourteen
attending school.®®? Despite a lack of concrete data, a wide-range of reports from 2020 and 2021
suggest the country's current legislation and enforcement mechanisms aimed at combating child
labor have been largely successful, encouraging children to stay in school and avoid the
workforce.383

Nevertheless, reports indicate that Uzbek children are working in fields, collecting trash,
collecting metal, being kidnapped for purposes of sex-work, and being forced to work against their
will.384 In the country's silk loop, the worst forms of child labor are practiced, and reports suggest
government officials threaten and punish children if they refuse to work.®3>
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Equal Employment Opportunity

In Uzbekistan, gender stereotyping and discrimination run deep in the country's culture.
Recently, the state has taken a stance against these cultural norms by implementing anti-
discrimination legislation; however, progress is slow. Men and women have different
opportunities. Moreover, only 52% of working-age females participate in the workforce, compared
to 78% of men.3¥ Across all sectors, Uzbek men dominate high-level positions, while women are
typically stuck in low-paying, part time jobs.®®” As such, the gender pay gap sees disparities
between male and female pay.3%8

As recently as 2019, the Uzbek government introduced its first ever law protecting gender
rights. The new law states "[a]ll citizens of the Republic of Uzbekistan shall have equal rights and
freedoms and be equal before law, regardless of gender" or other grounds.®®® The law does not
elaborate as to how this will be enforced or what this means for women in the workplace. The
same year this law was implemented, the Uzbek government introduced a new law setting an
unequal retirement age for men and women.*”° Moreover, the new law fails to address adequately
the strong cultural norms favoring men. Since the law's inception, reports evidence little success.
In 2021, the gender pay gap is still one of the worst in the world and women are under-employed
generally and in managerial positions.®!

LABOR RIGHTS IN VIET NAM
Domestic Laws

The Socialist Republic of Viet Nam (Viet Nam) has ratified seven of the eight ILO
fundamental conventions, excluding the Freedom of Association and Protection of the Right to
Organise Convention.?? The ratification of the eighth fundamental convention is scheduled for
2023. The Abolition of Forced Labour Convention was ratified by Viet Nam in 2020, and entered
into force in July 2021.8%% The Constitution of Viet Nam contains provisions both directly and
indirectly relevant to the four main labor principles considered. Articles 2 and 10 outline the
importance of unions in the country's politics and economy but does not expressly grant any

rights.?** Article 69 grants workers the right to freely associate and hold labor strikes "in
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accordance with the provisions of the law."8%> The right to be free of forced labor is not expressly
granted, but Article 56 sets the framework, requiring the state to enact legislation and policy "for
the protection of labour."¥® The constitution does not set a minimum age for work or protections
for children from the worst forms of labor. Articles 40 and 65 require the state and society to
protect children, while article 59 mandates the state provision of free compulsory education.?’’
Finally, Article 63 outlines principles of workplace gender-equality, requiring that men and
women receive equal pay for equal work, women receive paid maternity leave, and state policies
to promote gender equality.?*® Although the Constitution contains somewhat vague provisions, the
country's labor codes and employment acts protect laborers in a more targeted way.

Until January 2021, free labor unions could not exist under Vietnamese law. Instead, all
workers’ organizations affiliated directly with the Vietnam General Confederation of Labor
(VGCL), a body overseen by the Communist Party.3® Under the 2021 labor code revision, workers
gained the right to form “workers’ representative organizations” (WRO) at the grass roots level
and without an obligation to affiliate with the VGCL.?® The WROs are subject to registration with
the government.”®! The 2021 law further protects the rights of workers to freely associate and hold
labor strikes. Although the law established the right of workers to strike, it ostensibly prohibits
them from using strikes as a bargaining chip in lieu of negotiations.’”> Workers are not supposed
to strike as a way to improve their bargaining position during "negotiations," although the law
does not define the restricted period. Strikes are also illegal if they are not given prior government
authorization pursuant to Article 199 of the labor code, if they take place after the government
makes a lawful order regarding the dispute in question, if they fail to notify the employer twelve
hours prior to the strike, and if the strike disrupts "public order and security."%}

Viet Nam's ratification of the Abolition of Forced Labour Convention represents the
country's commitment to combatting forced labor within its borders. The country's domestic law
makes significant strides to abolish forced labor. Articles five and eight of the Labor Code forbid
all forms of forced labor and poor working conditions.”* The labor code also prohibits practices
relating to forced labor, including deceptive recruitment, seizure of identifying documents,
violations of a worker's right to overtime pay, and limitations on wage deductions.”®® In cases of
poor treatment, workers have the right to unilaterally terminate their contract at any time.’*® An
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employer's violation of the above legislation is considered a criminal offense, punishable by fine
and imprisonment.’’

The labor code sets the minimum working age at fifteen years, with exception for light
work with parental permission.”*® It further protects workers aged sixteen to eighteen, limiting the
number of hours they are permitted to work and the conditions of that work.*® Further, the
Children Law of 2016 prohibits employers from hiring children in work unfit for them.”!° The state
provides free compulsory education to all children, but costs associated with schooling drive up
the price.”!! According to the ILO, Viet Nam's domestic framework creates a foundation to
successfully promote the "protection, care and education" of the country's children.®!?

Under the previous Vietnamese labor code, protections against workplace discrimination
were broadly drawn. The 2021 labor code amendment included more pointed, detailed provisions
protecting against worker discrimination. The amendment made illegal hiring discrimination based
on "race, skin color, nationality, ethnicity, gender, age, pregnancy, marital status, religion, opinion,
disability, family responsibility, [or] HIV infection."”!* The new labor code prohibits salary-based
discrimination, but only on the basis of gender, discarding the widely encompassing definition
used for discrimination in hiring practices. *'* Finally, in a significant step forward in Viet Nam's
pursuit of workplace gender equality, women are now permitted to work all jobs.”!> In the past,
women were not permitted to work in particularly strenuous conditions, such as in mines or driving
tractors over fifty horsepower.”1

Record of Implementation

In 2020, over 56 million workers were employed in Viet Nam.”!” The following sections
demonstrate continuing challenges in combatting labor-based human rights abuses and the ruling
Communist Party's involvement in some labor abuses.
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Freedom of Association and Unionization

As noted above, workers had little scope to organize independently before recent
amendments to the Labor Code. All organizing was done under the aegis of the VGCL, which
itself is a mass organization aligned with the Communist Party.”!® While there is a history of
workers petitioning the Communist Party for their rights, they have had limited success.”!® The
workplace protections obtained by VGCL workers are constrained by the organization’s
relationship with the ruling party. Moreover, VGCL participation is low in comparison to
international standards. In 2011 (the last year data was collected), fewer than 15% of workers
associated with a VGCL union.”?® Employers play a large role in the country's low unionization
rates. The 2021 labor code revisions aim to support union effectiveness and increase unionization
rates, possibly signaling a concession to workers by the Communist Party. Given Viet Nam's
historically restrictive treatment of unions, low unionization rates, and the limited scope of the
revisions, it remains to be seen whether Viet Nam will move closer to realizing the standards
embodied in the Right to Organize and Collective Bargaining Convention.

It is also unclear whether the 2021 revisions will afford workers increased protections to
exercise their rights to collective gatherings and strikes. Human Rights Watch reports "harassment,
intimidation, and retaliation" by both employers and government officials against worker
gatherings.”?! While the 2021 law looks to provide workers an increased ability to gather and
strike, worker assemblies are still highly regulated. For instance, workers are required to register
their assemblies with government officials. Past evidence suggests officials are to prone to refuse
such permissions, citing threats to public and political order.”?

Forced Labor

In Viet Nam, forced labor manifests itself in both the public and private sectors. Between
the years 2000 and 2010 (the most recent data available), more than 309,000 Vietnamese citizens
were subjected to labor camps run by the state, ostensibly for drug rehabilitation.’?* Detainees
report abusive conditions, including physical punishment and torture, lack of food and water, lack
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of medical treatment for serious conditions, solitary confinement, and forced labor without pay.®**
Detainees are often sent to camps without due process of law or legal representation.”?

Products created in the Communist Party's camps find their way into the global supply-
chain. In 2011, Columbia Sportswear, a U.S. company, confirmed they mistakenly sourced
clothing from a labor camp near Ho Chi Minh City.”?® Many ex-prisoners also report processing
cashews during their time at the camps, one of Viet Nam's main exports to the U.S. and European
Union.”?” The Human Rights Committee in 2019 expressed its concern over conditions in the
camps and urged Viet Nam to end forced labor in them.??® The UN has long called for such camps
to be closed.””’

Due to underenforcement, an insufficient labor inspectorate, and powerful employers, Viet
Nam's private sector fares no better. In 2018 an estimated 421,000 Vietnamese were subjected to
conditions of modern slavery, or nearly five out of ever 1,000 citizens.”*°

Child Labor

Despite Viet Nam’s legal restrictions on child labor, an estimated 1,031,944 children aged
five to seventeen were engaged in child labor, or about 5.4% of the country's child population.®*!
Most of the child labor — some 85% — is in rural communities.’*? About half of Vietnamese child
laborers were undertaking “hazardous work,” and 40% of those in hazardous work were working
more than 40 hours a week.”*? The ILO suggests household economic conditions and lack of issue
awareness are the driving factors behind the child labor problem.”** The ILO research shows that
Viet Nam has reduced the incidence of child labor in the past decade, but a lack of enforcement
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mechanisms in hard-to-reach communities limits progress.”*® There is also evidence that child
labor is used in the labor camps discussed above.”*® The CEACR has called on Viet Nam to
strengthen its efforts to address child labor, particularly by expanding inspection and
enforcement.”’’

Equal Employment Opportunity

In the past decade, Viet Nam has seen significant improvement in the field of workplace
gender equality. In 2020, Vietnamese women accounted for an estimated 39% of the workforce®®
and accrued 45% of labor income.”*® Viet Nam's gender salary gap is highly competitive
worldwide.”*® The greatest disparity was found in women's participation in managerial positions
compared to men's, where men were 62% more likely to work than women.”*! Considering this
data and more, Viet Nam ranked thirty-one out of 153 countries in terms of economic and
workforce opportunity.®*? As such, the Global Gender Gap Report of 2020 estimates Viet Nam has
overcome 70% of its gender gap in recent decades.”*?

Significant barriers still exist for Vietnamese women in the workforce. Two closely
intertwined aspects of Vietnamese culture contribute to these barriers. First, Vietnamese women
are expected to perform domestic functions as the primary family caretaker.”** Second, workers
are expected to be available outside of normal working hours.”*> This dynamic has discouraged
employers from hiring women for upper-level managerial.**¢ The Labor Code revisions reflect the
government’s efforts to counteract these social norms.
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